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L E T T E R 

TO 
Mr. A L M O N, 

B E I N G A N 



SO 7 
/76S" 

F2S- 



ENQUIRY, 



c. 



SIR, 

[OME weeks after my fon's (ending you 
A Letter to the Public Advertifer, I was 
furprized with the fight of a * pamphlet, 
wherein a contrary do&rine is conveyed, 
altho' I cannot fay dire&ly affirmed ; from 
which laft circumftance I goefs it to be 
the work of fome enterprizing Attorney, 
retouched by his Superior, who has ventured to afTert in 
print, what I do not remember to have heard any one 




gentleman avow in parliament, and for that reafon, among 
others, has attra&ed my notice and indignation. 

Indeed, the difcourfe of late has run fo much upon 
libels, warrants, and refolutions of parliament, that every 
body's thoughts have been turned to thefe points. Now, 
I do not think myfelf at liberty to fcan the private a&ions 
of any man, but have a right to confider the condu& of 
every man in public j and to approve or to condemn his 
doings as they appear to me to be calculated, either for 
the good or the hurt of his country. 

A King of England may be confidered in two refpe£ts, 
either in a public or private capacity. In the latter he 
may, as a man, indulge his own humour, in the eftablifh- 
ment of his houfhold and the choice of his immediate fef- 
vaxits. But in the former, he is wholly a creature of po- 
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lity ; his crown, his power, and his revenue are derived 
from and circumfcribed by aft of parliament. He is ftW- 
deed the firfUn rank of the three independent parts of the 
legiflature, and the executive hand of the whole ; but the 
minifters and officers by wbichk he carries on the govern- 
ment are the fervants of the community, and the public 
weal is tfye folc objeft of the entire political frame. In 
order, howevef, to pttfcrve a proper refpeft and cfraftitjr 
of Idea with regard to the crowned bead, the royal name 
is never to bejintroduqed into any queftion of public tranf- 
aftions. And therefore it is eftabli&ed as a maxim The 
King eon do no wrong ; as doing nothing of himfelf, but 
every thing by the advice of his counfd and mmifters* 
The (peechesfrom the throne; treaties of peace and war) 
the application of public revenue ; appointments to offices 
in the ftate ; the direction of crown profecutions j and, in 
a word, every other aft of government muft be always 
debated, queuioned, and blamed as the ads of the mint- 
fter. Aa nothing can be done in a Ijmited monarchy, 
but what fomebody is to be accountable for it, fo every 
minifter in his department is to be refponfible accordingly, 
and to aft at his peril. 

There is no infeparable connexion between a minifter 
and the Sovereign* The latter is not, by the duty of his 
office, to fupport any one man againft the general fenti- 
meats of his people ; and of courfc, whatever is faid or 
written againft the admrniftration, is not to be regarded as 
an attack upon bis throne. Indeed, were it otherwife, no 
aft of a minifter could ever be arraigned, and no liberty 
of the prefs exift; for, every inquiry, and cenfure in 
print, would be fowing fedition, if not high treafon, in 
the ftate. 

By the old conftitution, and afterwards by Magna 
Charta, no man could be put upon his trial for any of- 
fence, until a grand Jury had found a bill of indictment* 
or, of their own knowledge, made a prefentment thereof. 
By degrees, however, and by virtue of particular ftatutes, 
crimes againft the. peace became prefentable by conferva- 
tors or juftices of the peace, In procefs of time, mif- 
demeanors came to be profecuted by an information filed 
by the King's coroner or Attorney, that is, the matter of 
the crown office ; and this was confidered as the prefent- 
ment of the King,. A petty jury was after wards* to try 
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the titah ef every fuch indictment, prefcntment or infer- 
fcaltefc. But,- Hdniry the 7th, one of the worft Princes 
this nation ever knew, procured an aft of parliament 
which, after reciting many defeats and abufes in trials by . 
jury, and pretending 'a remedy for the fanie, gives a fam-* 
inary juriftH&ion to certain great officers of ftate, calling 
to -them a biflrep', to fummon^ try and punifh of their 1 
own meredifcretion and authority, any perfons who fhall 
ie accufed of the offences therein very generally named 
and defcribed. In flioit, the court of ftarchamber is, by 
this a&i Ib^hfargetf irt its iurifdifiioni that it may befaid 
to W ere&ed, and botlh grand and petit juries in crown 
Jnatters are in great ttieafure laid afide; & the Attorney-gd- 
neral noW brings.every thing of that fort Tjetbre this court, 
which, by ks conftitutibh, never can make ufe of eitherC 
In lien of an indi&ment or prefentment of their peersj 
people Of aH degrees are put on their trial by a charge; 
Framed at the pleafure of the Attorney-general, called an 
inforn»t1on >J an<i filed by him ex officio, without even the 
fanfikion of an oath - r aha the flar-chambe* decide thereon 
moft coofcientiotifly, but, as moft true tourtiers would 
wifli to do, without ihe intervention of a jury. The 
faces e*F the fubjefl are io 'ground by this proceeding, 
, ttrat every body at length is alarmed, and the people In 
ftrtiggMng With thecrowri happening to get the better," the 
patriots of the time feized an occafion, towards the latter 
ierrfoT the reign of Charles the Firft, to extort f from that 
martyr to obftinacy, an t£t for the abolition* of this moft 
oppreffive jurifduSHon. But, 'by fome fatality, the At- 
torney-general's information, was overlooked aftd Fuffered 
ftiH to remain, and the ufe that is* now made of it every 
body knows. It is* repdrted, howevet, that my Lord 
Chief Jnftice Hale had fo little opinion of the legality of 
this kind of informations, that he ufed to ftV, ** If eveV 
«* they came in dilute, they could not ftana, but muA 
** ncceflarily fall to the ground." 

It was alfo long thought, they could not be filed wherb 
the King was immediately concerned, and fo the old books 
fay; but, it is no^y pertain that they aj-e not limited by 
*ny thing befides the difcretion of the Attorrfev*-geiieraT f 
who is an officer of the Crown^ 'durante btne pvacttd^ an^ 
not upon oath. They may, in time, beco.he an ordt» 
j\7lxj engine of Adminiftrauon, as much a* any Gazetjp 
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or common courier*. Indeed, the' fecrefy, eaft$ ^.cer- 
tainty of lay ing a mala under a heavy ptofecution . ia the 
Crown-office, without any cont/pul,,. by thifc J&qie of 
information, are what render it much more, formidably 
than the common, regular information, which, "by virtue 
/ of a ftatute pafled foon after the revolution, can not now' 
be filed, for any trefpafs or mifdemeanor, without ex- 
prefs order of the King's Bench, and the Informers enter- 
ing into a recognizance to pay coils to the Defendant iC 
acquitted upon the trial, or if fuch informer do not pro- 
ceed within a year, or procure, a Noli Profequu ; ,Tbe 
Attorney-general, however, informing ex officii never 
pays any cofts: fo that he may harxafs the peace of any 
roan in the realm, and put him to a grievous expence, 
without ever trying the matter at all. Indeed, the cofts 
% of the Crown- office are fo enormous, that any man of 
middling circumftances, will be undone by two, or tbr$$ 
plunges there. Moft Bookfellers and Printers know this 
very well, and hence fo few of them can be gpt to publifh 
a ftri&ure upon any adminiftration. 

It is a powe-, in my apprehenfion, very' alarming; 
and a thinking man cannot refrain from furprize, that a 
free- people fhould fuffer fo odious a prerogative to exift. 
It has been, and may moft certainly be again, the 
.means of great perfecution. In truth, it feems to be a 
power. neceffary for no good purpofe, and capable of be* 
jng put to, a very bad one. Fof, although a man may 
doubt whether a Grand Jury in times of violent. party, 
would always find a bill of indictment or prefent, yet 
there can be none but that a Court of King's Butch 
.would grant an information, wherever it could, by any 
Adminiftration, be applied for with the leaft foundation. 
It is ftill more wonderful that, fince this prerogative is 
endured, there has been no aft pafTed to fubje& the At- 
torney-general) provided he did not purfue his informa- 
tion, or upon trial was nonfuited, or had a verdict againft 
.him, to the payment of full cofts to the party abufed. 

When L. H. was of the Cabinet, and at the head of 
.the law, the Attorney-general filed an information ex officio 
againft a Vice.Chancellor of Oxford, and, after putting 
.him to a vaft expence, juft before trial entered a. nolle 
J>ro/iqui., Soon after he filed another information for the 
jame offence^ and, when a like expence was incurred, 
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entered znothtxmlleprofequL . Infhort, this policico-kgal 
game was had refort to, becaufe there was no evidence to- 
convid, and was dropped and renewed in order to opprefs, 
to the extreme charge of the worthkfs Do&or y and to 
the infinite difcredit of a moderate king. During the 
.reign of this Law-Lord, the feme Star-chamber weapon 
was frequently brandifhed, like Medufas head, to terrify 
and benumb individuals. A fecret and efficacious method 
of preferring the peace ! Many an nfeful- publication has' 
been nipped in the bud by an information ex officio (that 
great fuppreflbr of truth) and by the gri£e of its ex- 
ecutioner, (that enemy to light) the meflenger of the 
prefs. The otiferable obje& of it has been frequently 
awed into giving fecurity tor his future behaviour, with- 
out any legal ground either for tha* or for the <profecu- 
tion ; and in this ignominious ftate of apprehenfton un- 
certainty and bondage has he been kept for years together, 
without the information being withdrawn or the Surety 
given up. 

The oppreffion, however, can go no farther 5 for, if 
the trial proceeds, that fecurity of Englifhmens rights, a 
Jury, muft be called in. Some late ftatutes, however, (I 
fcould juft obferve) In particular inftances tfave given a 
fummary and final jurifdifitton to Juftices of thp Peace, 
in matters of Excife, Game, Sec. where the proceedings 
and deciitom are arbitrary, vexatious and partial enough 
I believe ; but this does not reach to filch a length, as to 
endanger, perhaps, the Conftitution kfdf. • 

There is no, offence which is oftener profecuted by an 
information, ex officii* than a libel. . Now, many Judges 
before the Revolution, and perchance feme fince, have 
faid that, inlaw, a paper may be a libel, whether the char* 
ges in it be true or falfe, agatn&a good or a bad man, the 
living or the dead;. nay, that the. truth of .it is even an 
aggravation of the crime: that every libel is, by conduc- 
tion of law, againft the peace, and (in very late times J 
that it is an a&ual breach of the peace i and fat laft; 
that fecurities for the good behaviour, may be demanded 
of any man, charged with being the Author, Printer 
or Publifher, After all, I do not. yet learn by what 
certain figns one can know whether any particular pam- 
phlet or paper will indijceany body to commit a breach of 
the peace. 

1 think 
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' I -think one may fay of the Lawyers, ifrhtr have thulr 
matured the do&cine of informations, that they have been; 
very aftute -tft the forging of chains for mankinds No-» 
thing,- indeed, can be added bat the revival of a petition,; 
to be net with.lrkewtfe in fame, few cafes before the Rev 
volution, .that a Jury tstmly tatry the fad of publication^ 
and muft ldavc the intention of the words to the. Court* 
for their conftru&ion ; unlefs, indeed^ it could becontri-* 
ved to get rid of Juries intitfely,' that is, taeftablifii in* 
perfection the Star-Chamber anew. Already, • atrnoft any 
thiog that a man writes may* by the help of tfeat uftfot 
and ingenious key to conflru£hon, an moe^do^ be ck-* 
plained to fcandaHizse Governmentf and oicourfc be aj 
libel j and could the lift mentioned impediments be totally , 
removed, dnftead of beingponiy now and then got ths bet- 
ter of by the dexterity of a Judge, no writing whatever 
could poffibly eifcape corwi&ion* .•■.-.... > 

However, k .is only, in conformity with common par- 
lance, thatl fpeak of law and fa&in a libel as diftinfiNhingsfc 
to myfe^f- they appear to be Jnfeparably united/ For, a 
criminal ptofecution aad trial can only be hadfor a crihief* 
now the mete iitnple publication of any tiling not libellous 
(there Jfreing* no public; licenfer^is wo crime ac all ; k is 
then the^ublkattori: of whaciifaife, (candalevs and (edi- 
tions* that is thexrhne, /and foldy gives jurifdHSHon to the 
criminal Court i and .That therefore fcwhat tnwft, of no- 
eddity^ be.ibbinltted' to, the Jury for their opinion and 
determination. .A deci&Ve argument to the feme purpofe 
may be drawn from the conduct of th* Lawyers themfeWes 
in this very matter,. Foxy it is agreed, on al hands, to bo 
neceflary for the CeownKPieader *a fet forth (peciflMy feme 
pafiages of the paper, and>to charge k to bc»* <felfe, of 
malicious. KbeL Now* thfo would never 4m done by the 
Law- Pleaders, fubmittedtoJbythe Attorney-General, op 
endured by the Judges^ if- it Was noteflential to the le* 
gality of the/proccedibg. .The King VBenchy in grants 
irng the information, erdy a& like a Grand Jury in finding 
a bill of indi&aient, and in afic&t fay no more than this* 
That, fofaras appears* to them, the paper charged fetme 
to be a libel, ^nd .'therefore the petfon accufed A fbould be 
put upon bis trial before a Jury, whbfe bufinefs it will be 
to enter thoroughly into the matter, hear the evidence ex- 
amined, and what the Council can fay on both fides, and 
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form a judgment upon the whole, ^hich, after foch % 
difouffion, it will not be difficult for any men of common 
underftarjding to do. Whether the contents o£ the paper 
be true, or.falfe, ^r malici<WB, is a fo& to be eolleded 
from circumftances, as much as whether a trefpafs be 
Wilful or nott or the killing erf a man with malice fore- 
thought. " Whether any ad was done or any word 
" fpoken, in fuch or fuch a manner* or with fuch or fuch 
" an intent, the Jurors are Judges, The Court is not 
"Judge of thefe matters, which are evidence to prove or 
«* difprove the thing in MTue." This is our law, both in 
civil and criminal, trials, altho? the latter are by far the 
«noft material, becaufe what affe&s our perfon, liberty or 
life is of more confequence than what merely affb&s our 
property, , 

Were I therefore a Juror* I fhoidd take nothing impli- 
citly or* upon traft, in this refpedt, from any man* but 
ihould endeavour to form my own judgment of the mat- 
ter as atvimpartial Juror, and not as a Statefman.: plain 
truth and fad, and common fenfe, and not political con- 
venience, for- fetched inference, or ingenious inuendo, 
being the proper objeS and intent of my oath by the law 
of the land. " The verdi£t itfelf is not an a& minrfteriai, 
« but judicial, and where the Jurors give it according to 
M the beft of tbeir judgaient, they are not finable. They 
** can only be punifhed by attaint* that is, by another 
€i Jury, where it (hall be found that wilfully they gave a 
" verdi£t falfe and corrupt. Indeed, were this not fo, 
" they would be but mere.ecchos to found back the plea- 
** fare of the court." Whereas, Judges cannot refufe to 
teceive a Jury's verdifi. 

The ftrid law, I kn*w* is pretended to be, that the 
truth of the matter aflerted is no defence againty the 
charge of its being a libel; but-that ia a point which I 
4hall never be prevailed upon to receive as law, from the 
authority of any man whatever ;* and much the lefs fo, for 
the fafluoA now introducing (for the firft ticne fince the 
devolution) of proceeding agaiaft Printers after the Au- 
thor is known, which breaths a fpirit of perfecution (I 
may fey of cruelty) hardly to be endured. 

The ftatutes againft Slander and Scandalom Magnatum, 

{namely the 3d Ed; I. 2d and 12th Rk.Ii.) dirett only 

that be who 4'lhaU be fo hardy to tell or publifb any\-falfc 
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" news or tales, whereby difcord or flander may grt>W 
€4 between the King and his people, or the great men of 
" the realm, (ball be taken and kept in pnfon, until he 
" has brought him into the Court which was the fitfi 
u Author of the tale" 

If an Attorney-General finds it neceflary in law to 
charge a paper to be falfe, in order to render his infor- 
mation againft it, as a libel, legal ; and that his informing 
againft it for being a true libel, would not only be ridicu- 
lous, but bad in law, he ihould prove it to be falfe, or I • 
would never upon my oath find it to be fo, let what mea- 
sure or what magiftrate foever be the objed of it ; in rea- 
lity, it would be abfurd to do otherwife. The diftindion 
between words fpoken and words written is moft curious. 
For no criminal profecution lies for words fpoken, and 
none are even adionable in themfelves that do not im* 
pute a crime ; their truth may be pleaded in iuftifV- 
cation, no inuendo is permitted, a Jury aflefles the da- 
mages, and no greater cofts than damages can be reco- 
vered. The calling of names and ufing of abufive Ian* 
guage, is not adionable at all, and to ground an action 
fome fpecial damage muft be alledged and proved. Other- 
ways vou can only proceed in the Court-Christian for an 
ecclefiaftical cenfure. But, if the fame words are com- 
mitted to paper, the writer is a libeller, may be indicated, 
or informed againft; is admitted to plead nothing in ' 
his juftification, and if found guilty, may be fined and 
corporally punifhed, as the King's Bench Judges {hail think 
fit. , 

In truth, the Crown, in a ltyel, Should not only prove 
the words to be falfe, but likewife (hew, either from the 
nature of the paper itfelf, or from external proof, that it 
was malicious as well as falfe, or I would acquit the defen- 
dant. For, if this were not likewife requifite, it might 
very well happen, that a fober and temperate man, who 
wrote very juftly upon the whole againft a bad miniftry, 
might have been mifinforraed, touching fome particular 
fact ; and then the Attorney-General, after admitting or 
not contefting twenty other charges, might lay his finger 
upon this fingle one, and (hew it to be falfe, and there- 
upon infift upon having made good his information. In 
fuch cafe, I would coniider whether it was malicioufly or 
upmonly, that the author had publifhed iuch an untruth, 

or 
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m whether common fame fupported Wm in it, and fhould 
acquit or condemn him accordingly; for, common fame 
has been refolved to be a good ground of a ecu fat ion. . 

In fhort, the whole of the information is given in charge 
to the Jury, and if they find him guilty at all, thev muft 
find him guilty of the whole, that is, that by publifhing 
fuch paper he is guilty of a libel 5 and if they do find this, 
k is not in the power of the King's-Bench afterwards to 
determine that the fame was no libel. Therefore the 
charge both of the falfehood and the malice of the paper 
accufed, as well as the faft of publication, fhould be made 
appear, or the Author and Publifher fhould be acquitted. 8 
The very ftatutes againft flandering great men only punifh 
fal/e news and tales; horrible and/al/e lies. 

Judge Powell, in the trial of the feven Bifhops, fpeak- 
ing of their petition, which was charged as a libel, in the 
information, fatd, " To make it a libel, it muft be falfe 
*' and malicious, and tend to fedition ;" and declared, 
** As he faw no falfehobd or malice in it, that ; it was no 
" libel." The other three Judges, it is true, were of a 
different opinion ; but their opinion has ever fince been 
held infamous, and his in the utmoft veneration. Indeed, 
Sir Robert Sawyer, as Council, infifted, in the fame trial, 
that " thefalfity, the malice, and /edition of the writing, 
*' were all fads to be proved." And it istfaid, that Lord- 
Chief Juftice Holt always afked, " Can you prove this to. 
<€ be true ? If you write fuch things as you are charged 
" with, it lies Upon you to prove them true, at your; 
" peril ;" and a man runs rifle enough in being forced to 
do this. Mr. Howies, in his excellent Treatife upon the 
duty of Petty Juries, called The Englijbman's Right, 
fays, " When the matter in ifliie, is of fuch a nature, as 
" no a£tion, indictment or information will lie for it 
" fingly, but it is worked up by fpecial aggravations into 
" matter of damage or crime, as, that it was done to 
" feandalize the government, raife. fedition, affront autho- 
" rity, or the like,^&with fuch or fuch an evil intent: 
" if thefe aggravations, or fome overt a6l to manifeft fuch* 
*<• ill defign be not made out in evidence, then ought the 
" Jury to find the party Not Guilty. And if a Jury (hall 
" refufe to find that fuch an aft was done falfly, /candor 
** lou/ly, malicioujly,, with an intent to raife /edition, de- 
* c fame the government) or the like, their mouths are not 
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« to Be Hopped; or fteur consciences fttMed, with tfefc 
" Court's telling them, You have tutting U do with thai* 
" it 9 s only matter of form cr matter of law, you are only 
,** to examine the faft r whether he fpoke fitch words, tor it 
w or foldfuch a hook, or the like: for, ifthey (bould igrio- 
f rantly talce.this for ananfwer, and bring in the prHbher 
« Guilty, tho' they mean of the naked fa& OAlyi ytet 
*< the Clerk recording it demand* a. further confifmatfoq 
« thus, Then you fay J), .is guilty of thetrefpafs or mijde* 
*.' meanor in manner and form as hejiands indi&ed^^ and ft 
4 .< you fay all? - And the verdi£t j« drawn up, Tb&tytireri 
cc do fay, upon their oaths, that >I>* ihaficioujty, ih "contempt- 
«< *f *£* JS»j #»rf *A* government, with an intent, fofeem* 
" </*//z* the Adminiftratien of Jyftite, and to bringthffamk 
i\' into contempt, ** to raife /edition,- Sic- (as the" Words 
« were laid )^flii fucb words, -puUi/hedjuch a. boot} or did 
« yac* a» *#, agtfi^ /A* Peace ef our Lord the JB##, Mt 
'%* crown and dignity" .',.,. . . .1 ..:. 

cBefidet, there isa conftitutional reaforf df hrfrtke mo-' 
mem to a free people, Why a-Jary &ould of themfelye*/ 
always determine whether anything be or bo flotfa-Kbel; 
It is this, that ninety-nine times out of an hundred, thefe 
informations far. public libels are-'a difpute between the 
minifters and the people. . Our Progenitors kneW this; 
very well, and therefore having aqquiefced in the pdfeeV 
exercifed by the Attorney General, of inforftiing agaihft 
what he pleafes* as a libel, were refolvdd not to part With' 
the prerogative of judging finally \{pon the matter them- 
felves; and, in my- poor opinion, had they don'ei fo, ty$ v 
fliould, long before this, not only. have loft' the liberty 
of the prefe, but every other liberty befides. No man 
that disapproved the meafu res of a court, would venture 
to difcufs the propriety or confequence of them, Nq 
man wquld venture to utter a fy liable in print againft any 
power of office, and much left againft any royal pre- 
rogative, however illegally ufurped. He would be fare 
to "be charged with a libel by the Attorney General, and 
to be fined, and perhaps imprifoned without mercy, by 
the King's Bench, as, in fad, happened to Sir Samuel' 
Bernardifton, whole judgment was reverfed by Parliament 
after the Revolution. 

- Before the glorious sera, the Judges held their places at 
the King's pleasure, and afted- accordingly. Their oath 
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Jp*s &en their ogly reftraint; that was Tome guard, tut 
not a fufficient on** when t.he confequencc of a non-com r 
$>Iianoe with Adminiftration would deprive a Judge of his 
livelihood, and raife the indignatrorf and refentment of the 
Crown. Judges are now for life, and a noble fecurity 
it is; and yet, unfcfe one could infure them from the 
pommon failings of mankind, from ambition, avarice, or 
the defire of providing for their families, one may eafily 
•conceive that fome influence may ftill take place even in 
a Judge. * 

But it is become more neceffary than ever, that the peo- 
ple fl*ould retain the privilege of determining the law and 
the faft, relative to libels, becaufe their reprefentatives 
heye 'taety, by a refolution, declared, that privilege of 
per foment docs not extend to the cafe* of a JiM. I had been 
alvray* in an error upon this head before, 'tfhich I was led 
into by old cafes. My notion was not taken up in confe- 
quence of the construction made by the prcfent Court of 
Common Pleas, nor did I, indeed, entirely build upon my 
pwn fenfe of the matter; but I was fixed in the opinion 
by the authority of that great lawyer Lord Chancellor 
Egt*Un>> who, after having held the great fea! for fourteen 
years, with greater' reputation than any man before hur^ 
in a folemn argument which he delivered in the cafe of 
the Pojt-Nati, and which he afterwards publtibed himfelf, 
ttpon ft&riSt review, and with great deliberation, (To that 
it is unControvertibly his opinion) has laid down the fame 
do&ritie, and cites particularly the old determination made 
)>y the Judges in the cafe of Thorpe. His Lord (hip there 
fcys, " Then let us Tee what the wifdom of parliaments 
*' jn times paft, attributed to the Judges opinions declar- 
u ed in parliament, of which there may be many exam r 
*< pfes. In the parliament anno 31 H. 6, in the vacation 
«' (the parliament being continued by prorogation) Thomas 
** Tkorpe % the Speaker; was condemned in a thoufand 
** pounds damages, in an action of trefpafs brought againft 
*< him by the Dtike of York,, and was committed to prifon 
*< in execution for the fame. After, when the parliament 
f*. was re*aflembled, the Commons made fuit to the King 
1* and the Lords, to have Thorpe^ the Speaker delivered, 
4< for the good exploit of the parliament; whereupon th$ 
V Duke of ;York!s: cdunfel declared the whole cafe' at 
f* l**g«« The Lords demanded the opinion of the Judges, 
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" whether, in that cafe, Thorpe ought to be deTtvefoJ 
« out of prifon by privilege of parliament : the Judges 
" made this anfwer, That they ought not to determine 
44 the privilege of that High Court of Parliament ; but, 
" for the declaration of proceeding in lower Courts, in 
" cafes where writs of fuperfedeas for the privilege of the 
" parliament be brought unto them, they anfwered, 
€< That if any perfon that is a Member of Parliament be 
" arretted, in fuch cafes as be not for treafon or felony, or 
<c for Jurety of peace >, or condemnation had before the 
" parliament, it is ufed that fuch perfons be releafed, and 
" may make Attorney, fo as they may hare their freedom 
C€ and liberty freely toattend the parliament." 

The Lords, in the following reign, moft folemnly ra- 
tified this do&rine in the famous cafe of the Earl of 
Arundel^ by a refolution nemine eontradicente % and then 
prefented to the King, the following remonftrance, " May 
*< it pleafe your Majefty, we the Peers of this your realm, 
" now affembled in parliament, finding the Earl of 
c< Arundel abfent from his place, that fometknes in this 
** parliament fat amongft us, his prefence was therefore 
" called for ; but, hereupon.* meffage was delivered unto- 
" us from your Majefty by the Lord Keeper, that the Earl 
" of Arundel was reftrained for a mi/demeanor, which was 
c< perfonal to your Majefty, and had no relation to matter 
" of parliament : this meffage occaiioned us to enquire 
" into the ads of our anceftors, and what in like cafes 
" they had done, that fo we might not err in any duti-. 
" ful refpe& to your Majefty, and yet preferve our right 
" and privilege of parliament : and after diligent fearcb 
" both of all ftories, ftatutes and records that might In- 
<( form us in this cafe, we find it to be an undoubted 
€i right and conftant privilege, That no Lord of Parlia- 
cc ment, fitting in the parliament, or within the ufual 
<c times of privilege of parliament, is to be imprifoned 
" or reftrained (without fentence or order of the houfe) 
" unlefs it be for treafon or felony, or fir refyfing to give 
<c fecurityfor the peaces and to fatisfy ourfelves the better, 
«* we have heard all that could be alledgcd by your Ma- 
4< jefty's learned Council at Law, that might any way in> 
«* fringe or weaken this claim of the Peers, and to all that 
" claim he {hewed and alledged, fo full fctisfe&ion has 
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-*< been given us that all the Peers in parliament, upon the 
" queftion made of this privilege, have una tw* contented 
<« that this is the undoubted right of the Peers, and inviol- 
" ably has been enjoyed by them/* 

Now what my reafoning from fuch premifes muff be, 
may be eafily guefled. It was thus : Members are clearly 
intitled to Privilege in all mifdemeanors, for which furetiea 
of the peace cannot be demanded. But, fureties of the 
peace cannot be demanded but in a£hial breaches of the 
peace. The writing of any thing quietly in one's ftudy, 
and pnblilhing it by the prefs, can certainly be no a&ual 
breach of the peace. Therefore, a Member who is only 
charged with this, cannot thereby forfeit his Privilege. 

I thought that no common man would allow any writ* 
ing or publilhing/ efpecially where extremely clandestine, 
to be any breach of the peace at all % and that none but 
lawyers, on account of the evil tendency ibmetimes of 
fuch writings, had firft got them, by conflruftion, to be 
deemed fo. I had no idea that it was poffible for any 
lawyer, however fubtle and metaphyseal, to* proceed to 
far as to decide mere authoribip, and publication by the 
prefs, to be an affual breach of the peace, as this laft 
fcemed to exprefs, ex vi termini, fome pofitive bodily in- 
jury, or fome immediate dread thereof at leaft.; and that, 
whatever a challenge, in writing, to any particular might 
be, a general libel upon public meafures, could never be 
conftrued to be fo. And I knew it was not required of 
any one in matters of law, to come up to the faith of an 
orthodox divine, who, in incredible points, is ready to fay, 
Credo quia impoffibiU eft. 

Indeed, I had originally conceived, upon a much larger 
icale of reafoning, that freedom from arreft for a libel was a 
privilege incident and neceflary to the Houfe of Commons, 
becaufe it was a fafe-guard againft the power of the Crown, 
in a matter that was almoft always a difpute between the 
minifter and' the fubjeft, and no more than a natural fe«* 
curity of perfon for an independent part of the legiflature, 
againft the arbitrary proceedings of a King's officer, in the 
Jeaft afcertained of all imputable offences. But this point 
has been lately cleared up to the contrary in St. Stephen's 
chapel, upon a debate of two fucceffive days, the laft of 
which continued from three' in the afternoon till two in 
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thtXtkQtf\\n$*. And,:! laqient roy.fHOwtog a fery 
long, refined and elaborate fp*ech q£ 9 certain caocW 
lawyer, the product ;of 3 ftroily karoiqg ,fwul putrio&fni* 
nor the finer wove oration of a great justiciary; wbiek 
Jj^becn highly cel&brated, and weije a^adc ^diff&renfc 
times and places, ip : or4er tp eafe peoples mirfds, of fuch 
chirnapras as inine,.,aiid 1,0 convince the jafrpflttial p*rt of 
mankind, that a libel is apt ppjy aa a&ual breach of the 
peace* but Scarcely diftinguifljabl* in a goupt-Wysr't unr 
derftmding from treafoo itfelf, , fteverthejefci jthe Comr 
toons 0/ England at l^rge^hayijig conae *>P® flWd&wpacI: 
pr furre;ider of ancient privileges, ftillpoffirfsrtwoU right, 
of being judges of jjje.lw.uta libel. ( 

. I cannot heip addjng fioq, with regard to- pledges for 
good behaviour, that in my fpptebepfion, th6y arp not 
nemandable by law in the cafe of a llb^I, before convi<8ionj 
for this mifdemeanor is poly a Jjre^ch of *he peace by 
political conftru&ion,, nothing beiftg an a£$ual breach of 
the peace, but an aflault or battery, the doipg or attempt- 
ing to do fqme bodily hurt. • Now, fiir^ty .for the peace 
is. calculated as a guard from perfonal iiy^ry % , and artklet 
of tbe peace can only, be; demanded frpqi a map, wha 
by fome .politive a<3 has already broke the peace, and 
therefore is likely to do £> again * or where any «se wilt 
make politive oath, that he apprfb^nds bodily hurt, or 
that he goes in danger of his life. Tbe articUs whieh 
are every day exhibited in the court of King's JJ^nch, are 
always for the prevention of corporal damages. No 
cafe is fo common, as that of women exjwbiting article* 
of the peace againft their hufbands j flow, I. do not bei 
lieve # that if any wife was to allege, as a foundation for 
fuch articles, h$r hu(band> having wrpte a libel Againft 
her, let the libel be ever fo Daife, (qwdaJou* and malici- 
ous, that Lord Mansfield would make the husband find 
fure(ies for the peace, pr for his future good behaviour otf 
that account. Now, in tbe cafe of arpubUc libel, there 
is nobody who ca^n come into the court of King's Bench 
and exhibit articles of the peace againft the writer or pub- 
liflier, fwearing that he believes himfelf to be in danger! 

« Vi4c the .printed Votes of Wadrxfay five 23d of November 1763, »o# 
Tbuifday the *4 th ** November 17*3. 
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" Another rcafon which mqrigly weighs with me is, 
<hat the writers upon baily or the delivery of a. man's 
perfbn from prifon, never mentions fureties for the be- 
haviour, in any cafe of a libel or conftructive breach of 
tht peace ; and yet it would have been material for them 
fa to have done, if fuch fecurity mult be given before a 
man could obtain his liberty. My Lord Coke has wrote 
iitexprefs treatife upon bail and mainprife, and confide red 
Afe * writs de homine replcgiando y de odio & atia, and. 
Habeas Corpus^ and yet it is plain he had no imagination 
of the thing. He fuy's, "Bail and mainprife is, when a 
€t man detained in prifon for any effene- for which he 
> #< is bailable or mainprizable by law, is by a complete 
"judge or Judges of that offence," upon fufficlerit, fure- 
<* ties, bound for' his appearnce ^nd yielding of his body, 
•* delivered out' of prifon. As f -r example, if a man be 
,* indicled of any felonies* publishing of any .fedi.tioui 
$*books, kc. Colitrary to the form of an acVma'de in the 
«« 23d year of Queen, Elizabeth, he may be bailed, for 
** theofrence 15' made fqlony, and bail and mainprife, not 
,« prohibited;"- »■ 

' Befides; for words fcandalous in themfelycs or attended, 
with coftfequcntial damages, or for a libel, the*paFty tra- 
duced carl on!y bring an action of trefpafs on the cafe, 
which action, however, lies; merely for a wrong done 
without force, but againft the peace, that is, for a &u9 
Jiruttive breach of the peace. For, if it were an aftual 
breach of the' peace, an a&iort of trefpafs with force and 
arms would lie, as it does for an affault and battery and 
falfe imprifonment; but, I believe no lawyer ever heard of 
fuch an action being brought either for words, or for a 
libel, or would fay that in either cafe it would lie. This 
therefore is a proof that the Law doe* hot regard a mere 
libel as art aSiual breach of the peace. 

The notion of purfuing a libeller in a criminal way at 
all, is alien' from the nature of a free confutation; Ouj; 
incient common law knew 6f. none but a av£/ remedy^ 
by fpccral action on the cafe for damage incurred) to be 
affeffed by a jury of his fellows. There wa$ no fuch 
thing as a public libel known to the law. It was in order 
fo gratify fome of the great meli, in the weak' reign of 
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Richard the 2d, that fomc afla of parliament were palled, 
to give a£tions for falie tales, news, and flander 6f peers 
lor certain- great officer* of ftate> which are now termed 
dttiandalis magnatum. Before that time, j>r at mod the 
3 Edward I. no mere words were a&ionable : There muft 
be fome fpecial damages to found an a&ion, which muft 
be laid and proved. /The do&rine in, courts of common 
law ftill continued to be, that " no writing whatever is 
« c to be cfteemed a libel, urilefs it rcflecl upon fome parti- 
«« cular perfon." And they will not fuftain aflions at all 
for obfcene difcourfes, by word of mouth or writing, of 
for ribaldry. They leave fuch fpiritual concerns to the 
ecclefiaftical cenfures of Courts-Chriftian. 

The whole do&rine of libels, and the criminal mode 
of profecuting them by information, grew with that ac* 
curfed court the ftar-chaoiber. All the learning intruded 
upon us de libetlh famofis was borrowed at orfce, or rather 
tran dated, from that flavifh imperial law, ufually depo-* 
minated the civil law. You tind nothing pf it in our 
books higher than the time of Q. Elizabeth and Sir Edward 
Coke. 

But if any writing {hould be a libel, and be profecuted 
only as fuch, it is in vain afterwards to call it " abominable 
or treafonable," with any idea that fuch epithets will war- 
rant an extraordinary proceeding in the profecutor. This 
end indeed it mav anfwer, and a very diabolical one it is ; 
it may ferve to found a pretence for demanding exceffive 
Aail, which if the fuppofed libeller cannot find he muft 
lie in prifon : however, as there have feveral adfa of parlia- 
ment paffed from time to time forbidding exceffive bail, ' 
particularly the Habeas Corpus a&, and as the Houfe of 
Commons have even fince in the cafe of Lord Chief 
Juftice Scroggs, exprefled their deteftation of fuch op- 
preffion, a Judge is not now fo likely to put this mode 
of tyranny in ufe. But if the do&rine of fecurity for the 
peace can be eftablifhed, I do not fee what (hould hinder a 
time-ferving magiftrate, from infilling upon ever fo enor- 
mous a pledge eo nomine; The Judge might fay, I have taken 
moderate bail ; but, I found he was a man of parts, much 
dif-inclined to his Majefty's meafures of adminiftration, and 
had reafon to think he would ftill write againft them, which 
could not fail of raifing a dangerous fedition, and therefore * 
I thought the beft way was to take fuch a pledge for his 
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good behaviour for feven years, as would deter him frotft 
writing anything that could poffibly be deemed a libel; for 
if he did, he would forfeit his caution- money, and That 
Would be fo great a lofs, it would abfolutely ruin him* 
I did for the beft ; and, I do not know that there is any 
ftatute which prefcribes ally meafure for fecurity of the 
peace. Now, fuppofing a chief Juftice was to be com- 
plained of for fuch an oppreffion, as a grofs fraud on thfc 
fpirit and intention of the Habeas Corpus a&, and the 
Houfe of Commons were to inquire into the matter; if ' 
the adminiftration which he ferved was theft prevalent, it 
might perhaps be very difficult to obtain any cenflrre of 
the praftice : but, if that could be done, it is highly im- 
probable they would go any farther ; and, at the worft* 
his Lordfaip would get off without any fine upon himfelf, 
as well as Chief Juftice Scrooggs did. To fay the truth, 
and to fpeak out upon fo material a fubjed, I cannot help 
Imagining that this word treafonable or traitorous, is fre- 
quently thrown into the charge againft a fuppofed libeller 
by an Attorney General, for the pufjx>fe of affording 
colour for the demand of high bail, and v if poflible, 
enormous fecurity for the good behaviour* 

Had thisprafiice of furety for the peace upon the charge 
of a libel prevailed in Charles the lid's time, it is incon- 
ceivable that the legiflature fhould not have mentioned it 
by name in the Habeas Corpus aft. The patriots wha 
procured that ftatute, evidently meant to have a delivery 
of the body in all cafes not capital by bail, and muft cer- 
tainly think by the words fpeedy relief ofallperforis imprt* 
fined for criminal or fuppofed criminal niatters, that they 
had provided for all cafes of mifdemeanor. Nay, aftef 
this, if Surety for the Peace or Behaviour had been taken 
ill Libel, can it be cbnceived that it would not have 
keen complained of and redrefled in the Bill of Rights, 
as being, equally with exceffive bail, a mean to elude tbt 
benefit of the laws made for the liberty of the Subjects, utterh 
nn/direcJfy contrary to the freedom of this realm, and which 
ought not to-be required ? 

It is no excufe for this novel attempt to fay, that 

Judges take the fame fureties for appearance and for the £. 

peace, and make tlje one the meafure of the other ; be- 

caufe they are certainly hot obliged fo to do, and might 
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perhaps on feme occafion fee reafon to do otherwife ; be- 
fides, a man might forfeit his pledges for the behaviour, by 
fome fubfequent imprudence, altho' he might be acquitted 
of the charge which had-occafioned them, and this could 
never be the intention of any legiflature. 

In fpeaking of fureties, 1 have not entered into the dif- 
ference between thofe for the peace, and for the good behavi- 
our \ but the latter are certainly by much the mod to be 
dreaded. For " furety of the peace cannot be broken 
<c without fome afl, as an affray or battery, or the like. 
f « Whereas (according to my lord Coke) furety de bono 
€X ge/Iu 9 or good abearing, confifts chiefly in that a man 
<c demean himfelf well in his port and company, doing 
" nothing that may be caufe of the breach of the peace* 
<c or of putting the people in fear or trouble." In fliort, 
it affords more room for a latitude' of conftru&km, or 
for a Judge's difcretion, which is very apt to operate 
againft the fubje£t, and Jhould therefore be fludioufly 
avoided. 

The truth is, at common law, furety for the good be- 
haviour could be demanded in no cafe before conviction by 
a jury. Binding to the good behaviour was a difcrettoa- 
nary judgment, given by a court of record, for an offence 
at the fuit of the King, after a verdift 5 trial by his peer* 
being an Englishman's birth* right in all charges, not to- 
be taken away but by a& of parliament. 

<c Originally, wardens or confervators of the peace, were 
« c wont to be elefled in the full county before the flieriff; 
«' they had only co-ertion or prehenfion in a few cafes* and 
** no jurifdifh'on in any caufe. 

« c But, when young Edward the 3d, by the means of 
" his mother and Sir Roger Mortimer, had forcibly got 
« c poffeflion of his* father's crown, He inftituted keepers, , 
*« commiffioners,. or juftices of the peace, as fo many 
" fpecial eyes and watches, over the common people, 
ct whereby the ele&ion of confervators of the peace was 
•' taken, from the people, and tranflated to the alignment 
" of the King. Thefe juftices were not ordained how- 
%< ever, to reduce the people to an univerfal unanimity, but 
* c to fupprefs injurious force and violence againft the per- 
" fon, bis goods or poflefEons. . In this matter of the 
« peace (continues Mr. Lambardj the law X>( God re- 
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«* fpefts the mind and confcience, the laws of men do 
* look but to the body, hands and weapons: and there- 
* c fore, furious gefture and beaftly force of body (and not 
** every 1 contention, Aiit and difagreement of minds) is 
c< the proper fubjedt, about, which the office of the juftices 
u of the peace is to be exercifed." 

Before the 2d of Edward 3, jnflices could only report 
to the parliament; but, by that ftatute, they had power 
to puntfh difobeyers, and Tefifters, And the 34th of the 
fame king enadts, ** that in every county /hall be af- 
** figned for the keeping of the peace one Lord, and with 
fi tiiin three or four of the moft worthy*"in the county, 
u with fome learned in the law, and they fhall have power 
** to reftrain mufeafors^ rioters, and all . other barrators, 
* c and co purfue, arreft, take, and chaflifc them, accord* 
«* ing to their trefpafs and offence ; and to caufe them 
€< to be imprifoned and duly puntfhed, according to the 
*< htw and cuftoms of the realm ; and alfo to inform of 
cc them 5 and to inquire of all thofc that have been piU 
u lors and robbers in the parts beyond the fea, and be : 
now .come again, and go wanqring, and will not 
<* labor as they were Wont 5 and to take and arreft all* 
*« thofe that they may find by indidment, or by fufpicion, 
** and to put them in prifon ; and to take of all them 
"that be not of good fame % where they (hall be found, 
** fufficient furety and mainprize of their good, behaviour 
•* towards the King and his people, and the other duly* 
** to punilh, to the intent, that the people be not bf fuch 
€t rioters or rebels* troubled nor endamaged, nor th/peace 
** blemi(hed, nor merchants nor others paffing by the high- 
44 ways difturbed, nor pti$ in the peril which may hap- 
** peti of fuch offenders." Now, it is plain, this ftatute 
regards nothing but a&ual offenders, rioters, barrators, 
rebels and highwaymen : and furety for the behaviour 
cannot be taken thereby, but of thofe who are on ftrong 
ground fufpefted of fome fuch a&ual breach of the peace., 
This law, neverthelefs, is the origin and the fole foundation. 
for the prefent demand of fureties for the good behaviour 
before convi&ion; and what is not warranted by the 
provifions of this aft, is illegal and unwarrantable, the 
.common law permitting no fuch thing, and the fame be- 
ing ip itfclf derogatory of the rights of a freeman, 
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Indeed, fome particular ftatutes- in fubfequent reigns, 
have dire&ed furety for the good Abejaring in cafe* 
therein Jpecified. But, thefe fpecial ftatutes are out of 
the preicnt queftion, and therefore need not be touched 
Upon here. 

To return then to the 34th Ed. 3; Ijt appears (I think) 
uncontrovertibly from the penning, of that ftatute, as 
veil as from the acceptation of it apaong pur anceftoi*,, 
gnd the conftruclion of antient lawyers, that fecuritv for 
good behaviour cannot be required, bui where a manlnewst 
juft caufe to apprehend fome bodily hurt to be done tobipi^ 
fe\(. And in. fijeh cafe, the pe^ce-m^gi(ltate muft cpp«* 
yene the perfon charged, inquire and find him not to be» 
of good fame where taken. Hp rouft examine in*o th«c 
truth of the matter aJJedged, try and adjudge it upon far* 
tisfa&ory te(timony or evidence of, the thing, un|e(s he 
£iw it with his own' eyes, before he can legally demand 
any furety fpr good abearing, or know what to take :, for* 
he a£b judicially. In fhort, mainprize for the behaviour^ 
(whether by bond to the King, pledge or cautioq) mdi 
ps by a regular proceeding of record. In fa&, none but. 
a judge of record (which a juftice of peace is) can-take * 
recognizance, becaufe tfye acknowledgement of the fii& is> 
to remain as a matter of record, $ve,ry recognizance fob 
the peace is exprefly directed by the 3d Henry 7, to be 
certified to the jiext fcffions. And, Before the reign of 
James I. it was, not imagined that fecurity for the be~. 
fiaviour could be taken by one juftice, and all the, books 
in his time recommend two. Nay, binding tg the be*, 
hayiour, ufed always to be done ift open feflionsj arid 
the beft opinions now are, that a juftice acla illegally, i£ 
lie bind any man to his behaviour {o( any longer time> 
than until the next fcffions of the pe^cc* My Lord Hale 
fays, " This binding, tho* expreffed generally, and with- 
<s out any. time limitted, is not intended to be perpetual^ 
41 but in nature of bail, viz. to appear at fuch a day at 
€c the feffions, and in the meantime, to be of good, beha- 
• c viour." 

Indeed* by fuppljcavit frqm,tbe£haocery orKing's Bench, 
a juftice may be commanded to take furety for the good 
abearing of any particular perfon ; and then in obedi- 
ence to the writ be muft do fo, for he acts onlv mini- 
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{brially. The fiigreme courts, however, are OQnteaaded 
by " the 2ift James J, ta,&yat qaprocefeqf *he peace 
«• for, good behaviour, by* waty TOtion ia ©jxmiceurt, 
" and decoration in wridLra and upon o;u*, to be e»* 
« bitted oy the party de&infcfoh. procefs, of thecau&s 
«< for winch, fiicb procefs. flwlj; be .granted ;, the, morion 
ft and declaration to be mentipned on the batik of the 
44 writ ; arid if it (hall afterwards appear that the cauies 
** are untrue,, the court may ordpr ctjls to tbi party 
hgfievedt. and commit the offends*, till paid." This.acV 
ys profeffedly bv its preamble made to prevent ujaety for 
^behaviour ppty unju% " proc^tfed upon, oaths pe. 
^reqptorilya^cpixuptlytalcen^ and upon lalfe £igge£* 
" tions and furawfe," whick.fliew* that i* ia only to be 
awarded after a folemn examUwftiqiMntQ the tnuk of the 
caufe fuggefted,uppn- f ft^p4gan^ ifa^faftoiy evidence in 
open courts in .the face ctf roankijuL* . 

What then apuBE ooibl think of .any court of juftice that 
fliall, upon the caption of a man as a libeller, refufe to let 
him to bail before he has entered likewife into recognizance 
for. his behaviour, and even that without limit of time ? 
An Attorneyrgeneral, at the inftigation of a peevifh and 
fufpicious minifter, may, charge any paper as a libel, and 
any man as the author or publifher, ex officio, without 
oath, or the fliadow of legal proof! The information, 
may be filed, procefs taken out and executed, and the 
fuppofed libeller obliged to become bound in a heavy fun* 
for his good behaviour; and yet the information may 
never be tried, or withdrawn, nor the recognizance re- 
leafed ! Nay,, if -the fame perfon fhould afterwards be 
guilty of any petty conftrudive mifdemeanor or breach of 
the peace,, it might be pretended that he had forfeited hit 
former heavy recognisance . fo t ^ he would be pun* 
jjbed, not in proportion to his real tranfgreffion, btit to 
<?ne that w,as only fuppofed : and This in a country where 
the law p*efun}e$ every man to be- innocent until he be 
found guilty ! In plain words, it is a libel on the coin 
fiitutiontQ hold fuch doadne, and in a judge, a breach 
of his truf} (which is treafon at CommanLaw) to fupport 
it. It would render eve/y Englifh fubjea, by poffiWJity, 
a moft miferable fettered Have, Mr. Seidea knew well 
4£eoo^wy, and therefore fufiiied himfelf to bere-im- 
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fc&me&n&tt than fuhmit to fci lawlefs a demand of the 
ctown y tfnd in his own perfon to afford a precedent for 
What might afterwards be attempted againft others of his 
fellow^fubje&s. He Was a great lawyer and a true repre- 
fcntetive of the pebpleln parliament, in oppofition to the 
tyrannioaiprocedure of aft arbitrary court land its fubfervicnt 
judge*," that would have held' every man in mifericordia 
regis, if they could.. 

Having feen what ; the words of the ftatute, creating this 
power, are; let us now look .at the commiffion for the 
peace ftairted in cdnfequence of it : premifing that no 
ufage^ royal proclamation, or. expofition of a judge, will 
make law in this cafe, that is not warranted' by the exprefs 
words of the ftatute, and-that-the fame being a penal fta- 
Utte it mufti* (fcnftnie^ftriflfy. 

,, Thtclaufe in the old commiffion of juftites of the' 
peace, authorizing them to take furety of the peace or 
good behaviour, confines the fame to afltual breaches of 
' the peaces that is, threats of bodily injury, or the burning 
of their habitations, and is in thefe words, " ad omnes 
* c Hlos qui alicut de populo tioftro de corporibus fuis> vel 
« i&>intenAi*> domorum (ttariim mirras peering ad fuffi- 
* dencem fecuritateni de pace vcl de bono geftu, erga 
« oo& & populum : noflrum, inveniendam, &C*' And 
the words fettled in James- the ift'stimcand now purfued, 
are, «* To keep, and caufe to be kept, all ordinances and : 
« jftatutes fdr the good' of the peace, &c, and to chaftife 
" and punifli all perfons that offend, according to the form 
« of thofe ftatqfes and ordinances ; and to caufe to come. 
« before you all thofe, who to any of our people con- 
" anting their bodies, or the fifing of their houfes> have 
« ufed threats, to find fufficient fecurity for the peace or 
cc their good behaviour, towards us and our people; and, 
" if they (hail refufe to find foch fecurity, then them in 
« our prifoas until they (hall find fuch fecurity to caufe to 
« be /afefy kept. We' have alio affigned you to inquire 
" the truth more fully by the oath of good and lawful men, 
« &c« of all thofe who in companies againft our peace, 
" in difturbance of our people, have gone or rode, ojr 
<< hereafter (hall pfefume to go or ride: and alfo of all 
tt thofe who have there lain in wait, or hereafter (hall 
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« prefiime to lie in wait, to maim,' or cut, or kill our 
"people." 

Now, this commiffion is grounded evidently on the 
ftatute of Edward the 3d, derives its force from it, and 
needs nd comment to apply - thereto the ieveral parts of 
it. It confirms abundantly the ' dodrine I have advanced. 
Indeed, the legality of requiring furety 6( good behaviour 
for A Hon, feems very queftronable, as not comprifed 
within the aft. However, nobody will objeft to it, as 
being a fecurity agaihft being burnt in one's bed, by any 
man who (half threaten, or, by lurking about the houfe 
at night, (ball indicate an intention of fo doing. It is 
moft certain, nevertbelefs, that furety for the peace or the 
behaviour could be demanded in no cafe whatever at com- 
mon law, before conviftion, that* it fprings wholly from 
ftatute law within time of memory, and that the ftatute 
authorizes it only in cafes of real perfonal danger j where- 
fore it may very well be doubted upon what legal bottom! 
it can be extended farther. In the reign of Edward the 
4th, it was determined, that it ought not to be granted to 
a man who ihall demand it becaufe he is in fear that an- 
other will take and imprifon him $ by reafon that he may 
have a writ de hpmine replegiando, or an aftion of falfis 
imprifonment whereby he may .be repaired in damages. 
This may be too ftrift a conftru&ion. But it is a proof 
that our anceftors thought the ftatute ought to be ftriftly 
conftrued, and that furety of the behaviour was only to be 
had as a proteftion from bodily maiming or deftruftion, 
indicated and proved by threats of immediate injury, by 
the wear of dangerous and forbidden arms, or by wander- 
ing and lurking about highways,, and other fiifpicious 
places, in a fofpe&ed manner. It has been refolved that 
this fecurity. cannot be demanded for fear of harm to -for* 
vants, cattle, or goods; altho' a fervant.may .demand it 
for bimfelf in his own perfon like any other man : and it 
Is never to be awarded by any magistrate but upon credible 
oath, or upon his own view, of a fufficientcaufe. My 
Lord Coke fays exprefly, that " flanderous words, ate not 
"a breach of the behaviour, for tho 9 fitch words are 
«« motives and mediate provocations for breach of the 
" peace, yet cend they not immtSauh to a breach of the 
" peace, like a challenge, tat" Many ftrange difcre- 

tionary 



Digitized 



by Google 



. ( 28 ) 

ttonary deviations, however, from Ac Uwyds 4t titer 
ftatute, have been made and upheld with forced can* 
fbrudtions by judges, hi the flux of time* *mtil, in the 
latter end of James the ift's reign, H cans* la be afierted 
by Mr. Dalton, in his book, that fumy for the behaviour 
could . be demanded of libellers* I prefume, however* 
he nmft tnean for <fuch a libel on feme particular per fort 
is «Krc6rJy and immediately tends to provoke him to fight } 
for, 1 bdieve, it has been referred to our day* suftd to the 
complement of crown *law by Serjeant Hawkins, to have 
k maintained either in print or atthe bar* tfcatfuch furety 
can bcrequired for amy public libel, or for a Hbcl on any 
particular perfon not direflly tending to an immediate 
breach of the peace, fie this a$»it may, die poihton is not 
warranted by any a£t of parliament, and is therefore ab* 
folutely illegal. 

It has been refolded *« That fcdttioa cannbt be com-' 
«* mitted by words,- but by public and violent a£fcion«* 
And my Lord Coke hhnftlf (the introdufbr, fofterer* 
maturer and reporter of the prefent ftar»chachher> do&rinc 
about libels) relates «« that in the 30th of Q. Elizabeth* 
«* one King with Aire ties was bound by recognisance to 
•* appear at the^jrf feffions, and in the man time to be 
€i of the good behaviour. That he appeared and was **<- 
" difiedfox flanderous words fpoken/' Jmeehis binding* tor 
a fquire, namely, Thou art a pelier a ljar % and has utf 
my Lordftwiesj and for breaking and enUting the fauirf* 
chfe and chafing and vexing his cattle^ and for calling hint 
afterwards a drunken knave. That the indi&ment was re- 
moved afterwards into the King's-Bench* and there h 
was debated divers tiroes •both at the bar and the bench j 
whether admitting all that ia contained in the indi&ment 
to be true, any thing therein was in judgment of law a 
breach of the faid recognizance- And tfcat it was refol vetf 
u neither any of the words, nor the trefpafc were any 
u breach of trie good behaviour, for. that none of them) 
" did tend immediately to ,the breach of the peace, for 
<4 tho 9 the words liar and drunken knave, are provocations* 
"yet tend they not immediately to the .breach of the 
** peace, as if King had' ehaikwiged the fquire to fight 
w with him, or had threatened to beat or wound him* 
"orthejike, for thefetend immediately . to. the breach 
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u of the peace, tb a trefpafs on the perron., and there- 
« c fore are breaches of the recognizance of the good be- 
" haviour." • 

u Surety of the peace alfo (according to fome great 
c< authorities) is not to be granted, but where there is a 
Ic fear of fome prefeiit, or future danger, and not merely 
*< for a- trefpafs or* battery ; or any breach of the peace 
" that ispaft; for this fort of furetyis only, for the fecu- 
4< rity of. fuch as are in fear" . ♦ 

' Dr. Burn, after giving a fuccincl and clear hiftory of 
the feveral exte'nfions of the fenfe of the ftatute, cafe after 
cafe, and reign after reign, with (hiking propriety remarks, 
that u one great inlet, ,to the larger and' at length almoffc 
€x unlimited interpretation of the words, Was an adjudica- 
€< tion in Henry the Seventh's time, That it was lawful 
w to arreft a man for the good beha\ iour, for haunting a 
c * fufpe&ed bawdy-houfe, with women of had fame ,'' 
and concludes with the following judicious reflections: 
"Thus the. fen fe of this ftatute has been extended, not 
<c only to offences Immediately relating to the peace, but 
** to divers mifbehaviour not dire&ly tending to a breach 
** of the peace; ihfomuch, as it is become difficult ta 
ft define hdw far if fli'all extend, and where it' (hall flop. 
<c Therefore, the natural and, received fenfe of any flaiuie 
u ought not to be departed from without extreme nccef- 
* c fity$ifor, one conceffion will make way for another,. 
** and the latter* will. plead for the fame right of admifllon 
" as the former." ' 

Let the legiflature interpose therefore, whefn they (hall' 
think fit, and fee .the public fafety requires it ; but, I hope, 
no crown Judge will ever prefume, for the future, to da' 
more than jus dicer e,- and not jus 'dare. Every day makes" 
one more ienfible of the wifdorn of AriJlotWs counfel.in 
making'laws "•$htoad ejus fieri poffit, cjuamplurima legibus 
" ipjis definiantur,,quajn pawciifima judicis arbitrio relin-' 
<c quantur." If Judges are riot bound fail with chains. 
of laws, cufloins, ordinances^ and fatutes, it is impoflible* 
tb divine what a fervile Chief Juftice may not one day give' 
ciut for law, to gratify the fpfeen of* an anxious minifter *. ' 

* Whoever is inclined to enter fully into this important part of the law, 
Surety fir the Behaviour, fhould confult < Mirfow r Trtih^toil," LambaM's ' 
Sjtcnarcby, Pulton de Pace, Fitzherbert*s and Burn's Juftice, &c. 
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And fuch a horror have J, particularly* of the Httvf 
ihi&ion of any new criminal law into this country, tha£, 
'were it to happen, rather than fubmit thereto, I fliould 
Jbe even for accompanying a noble Law-lord to L/7- 
titna thule, which, by the ihiver he fpoke of. it with, I 
guefs muft be Scotland, the very northern fcrag or bleakr 
eft barebone of the ifland. A. man would fly any where 
!fl fiich cafe, 

** When the Archbifliop of Canterbury and fix other 
JJifhqps were called into the Council-chamber by James 
the 2d, and only preffed to enter into a recognizance, 
«* They fard, they were informed that no man was ob- 
€< bliged to enter into recognizance, unlefs there wei* 
u fpecial matter againft him, and that there was oath of 
<' it made againft that perfon ; and at laft thev infifted 
<c there wa,s no precedent that any member of tne Houfe 
« 4 of Peers fhould be bound in recognizance fir mifdert 
«« meaner* The Lord Chancellor (Jeffreys) faid there 
" were precedents for it j but being defired to name one, 
•* he 'named none. . Thereupon the Archbiibop declared 
'* he had the advice of the beft council, and they had 
" warned him of this/' Let me afk then, whether the 
privilege of parliament is greater in one houfe than in th* 
other ? 

It is further obfervable, that there is no adjudged cafii 
where this demand of furety for the peace in libel, haft 
been determined to be legal; the crown hath in fomo. 
cafes, as in that of Mr. Amherft and others, after infill- 
ing -upon it, avoided having the point determined, and 
tfennquiflied the claim to it, but not till the laft minute :, 
it is contrary to the general principles and notions of law ;. 
and it may be the means of great oppreffion. Any gen- 
' tleman wbuld'therefore ferve his country, by refiftingfuch 
4 lawlefs demand, and by having it folemnly argued, upoa 
the firft occafiori. 

When a man is charged with a libel, by an arbitrary in* 
formation ex officio^ he muft cry out, like a Roman of old^ 
Provoco ad Popuhim 5 I appeal to my country, that is, tg 
a Jury of my equals. I will give bail for my appearance^ 
to try the validity of this charge before them, but I will' 
do nothing more. I never heard till very lately, that Aj- 
torney Generals, upon the caption of a man fupppfed a 
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lifcelfer, could infift upon his giving (ecurities for his good 
behaviour* It is a dodrine injurious to the freedom of 
every fubje& ; derogatory from the old confutation, and 
a violent attack, if not an abfolute breach, of the liberty 
of the prefs. It is not law, and I will not fubmk to 
it. 

What irtakes me Infift the more upon all thrfe point* 
is, an aflurance that the legal methods of proceeding lit 
every cafe of libel, are fufficiently fevere, and that there* 
fore all illegality is totally inexcufable. The profecutior* 
is heavy, and if the fuppofed offender be found guilty by 
the Jury, his punlfhment may be extremely grievous; * 
After the trial, all the ctrcumftances that appeared are 
reported, by the Judge who prefided, to the King's Bench i 
and this Court gives judgment thereupon, after delibera-* 
tion, and both can and will proportion the puni&ment to 
the cafe. They may, after convi&ion, pillory, -fine, im-< 
prifon, and even infift upon fureties for the good behavi- 
our, according to the nature and degree, the mifehie- 
voufriefs and tendency of the Ubel. In bad times, Sir 8a-' 
ittuel Bernardifton, for letters not rery extraordinary, was 
fined 10,000 1. In good times, Shebeare, for the moffr 
feditious and treafonaMe libel that could be penned, was 
fined in no very great, fum on account of his circumftances* 
but Was pilloried, committed to prifon for two years, and 
obliged \f> find fecurity for bis behaviour, U a pretty 
tolerable fum himfelf and two fureties in as muoh more, 
for fevea years to come. This may be done in the re- 
gular way of proceeding, and feems to be as much power 
*3f piinifhmenr as can be wanted, for a mere mifderneanorf 
becaufe I prefume hobody chufes to revet* to the addi- 
tional puniihments inflicted before the ftar-charaber was 
fupprefied ; fuch as public whippings, burning in the face, 
flitting the tongue and noftrils, cutting off the nofe and 
ears, and long or perpetual imprrfonment;' which wad 
the treatment of writers agatnft Adminiftration In thofe 
days, and Was abfolutety inflicled at one time upon the 
three liberal profeflions, in the perlbnsof a^clergyman, a 
councilor, and a phyfician. 

If the libel be upon the Legiilatnre, and the Libeller a 

Member, the ffoufe will expel him, as Queen Anne's 

Tories <iid Sir Richard Steele, for charging the Queen, 
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and her Miniftry, with a defign of breaking the eft a Wi fo- 
ment and intrqducing the Pretender ; and, yet, I fuppofe, 
now a-days there is nobody who doubts in the leaft that 
•Knight's having publifhed the truth when he faid fo. In- 
deed, he admitted himfelf the Author of the paper com- 
plained of, fo that the then Commons were not obliged tQ 
help that neceflary fa£l out, by the reception of teftimony 
npt upon oath. . Nay, the Courtiers of that day thought 
the punifhment of expulfion alone fo fevcre (although 
Sir Richard's creditors were not more numerous than 
Mr. Wilkes's) that they flopped there, and carried on no 
profecution againft him in Weftminfter Hall, or any where 

<lfi. ' . .. '• 

; I do not touxh again upon Mr. Wilkes in this place as. 
commiferating him particularly, having ever avoided his. 
acquaintance, but merely to fay, what indeed the Hiftory 
of England from the beginning of the reign of Charles the, 
Firft to the present time may illuftrate, that profecutions 
for libels generally arife from, and are purfued with a fpirit 
of party-revenge. Men are upon fuch occafions apt to do 
things which in cooler moments they would be afbamed of, 
With refpecl to the laft named Libeller, I muft however 
declare, had I been his conftant comrade, and my doors 
open to him at all hours, much more the partaker of his 
loofeft pleafures, and of his moft fhameful blafphemjes, I 
fliould not have flood forth, either in the one Houfe or 
^he other, as the immediate mover of the poor de%il 9 s pub- 
lic difgrace, cenfurc, profecution and ruin, or .as the 
mercenary advocate of his purfuers I ; unlefs I had an incli- 
nation to convince, mankind, that I was regardlefs of all 
principle whatever, excepting that of fcrving a party for 
my own private intereft, and from that motive was wil- 
ling to adfc upon any ftage, the moft inconfiftent and moft 
abandoned of al] pahs, even againft the companions of. 
my.happieft moments; and to imprint this leflbn upon the 
world, .that no motive whatever of public good or private 
friendfliip was at the bottom of my condud, or even the 
ftnaller reftraint of common decorum. Ileal good-nature, 
friendlinefs, charity, (whatever you call it) will cover a 
multitude of fins, but mere companionable eafe or mirth,' 
wit,h an unfeeling heart, only enhances the profligacy of a 
character. If dcbaucJLKjs^ will nut fink below the worft qF 
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gangs, they (hpuld at leaft oe true tb each other, as kindred 
Jbuls, In my own opinion, this ludicrous Libeller did himfelf 
all that his fevered enemies could wi(h, to turn his own 
cafe into ridicule, and to let the people fee that a love of 
farce and merriment predominated in all his actions ; and 
that he had too much levity and vicioufnefs of natural con* 
Jiitution, to make the good of his country the rule of his . 
xonduft in any one a&ion of his life. But the fight of 
thofe very things fhould make grave men of all fides at* 
tend to the conftitution in fuch contefts of profligacy, to 
prevent the laws of their country from being made either 
.the fport or the facrifice of party upon the occafion. A 
point that is carried for the fake of punching a worthlefs 
fellow, may be cited hereafter as a precedent for the 
.mod dangerous profecution and oppreflion of an excellent 
•patriot. 

The moft refpe&ful and conftitutional of remonftrances 
.from feven bifhops, in behalf of the eftablifbed religion, 
has been treated as a feditious libel, and nothing but the 
bonefty of a Jury fayed them from the moft unjuft con- 
demnation. " The Attorney and Solicitor both aflirmed 
" to James »the 2d, That the honefteft paper relating to 
*' matters of civil government might be a feditious libel, 
V when presented by perfons who had nothing to do with 
." fuch matters, as (they faid) the Bifhops had not but in 
u time of parliament *." 

Mr. Somers's modejl plea for the Church of England* 
underwent the fame denomination, although it was no 
more than a feafonable defence of our national worfhip, 
upon the true principles of the conftitution, againft. an 
arbitrary and Popifh Court. 

And I remember myfelf a tiny pamphlet, publifhed bjr 
the Author of The Confederations on the German war 9 
queftioning jtbe merits of the defence of Minorca, by ar- 
gument, not by haid words or foul names, which Was un- 
fortunately on motion in the King's Bench deemed .a libql, 
and an information, in the ordinary way granted againft 
the. writer, whereby he became a confideraUe fufFefprj 
pnd yet t believe any man who were to read this perform- 
ance now, ;free from prejydice, would never concur in that 
opinion. ' / • 

k ^ * Sec Lord Clarendon's State Letters, p. 317. , 

In 
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fa fcort, one cartrtbt gtteTs what may, or may not, in 
fome unlticky tiitae, be regarded as a libel by feme Judge 
or Attorney-general, Thehigheft or loweft of Authors, 
riienobteft or the moftfneaking, thi Original or the Copy, 
the Patriot or the Tdol* the Head of a Party, or the A- 
marmenfo of a private Junto y in Aon, the moft refbeft- 
*We Common wealtftfm an or the paltrieft of Coffee-houfe 
Liftenets and Political Eavefdroppers, may equally chancfe 
to fall under this arbitrary brand. 

Nay, if two foreigners here (hould happen to have a 
difpute relative to their refpe£Hve charaflers or appoint- 
ments^ and a difference (hould arife about the cfeconony or 
charges t>f one fide and the other, and teither (hould publifli,. 
by way of juftification of his pretentions, letters that really 
pafled, they might, for aught 1 know, be held a libel, for 
which the Attorney-general might file an information, and 
Whereto no defence, by the help of a little 'management, 
ftoutd be deemed polfible, and which counfel might fairly 
give up without thi lofs of their character. 

If a man was how to publish an ode, like that of Mr* . 
Pulteney to Lord Loveh 

* » *< Let's out for England's glory," 
inviting any coiirtier to join in meafures of oppofition t? 
the«adminiftration* and it was to be written with half |hc . 
fpirit«nd beauty, it might be the objeft of an information 
ix officio^ as a libel, alt ho' no man turned of thirty, t 
fuppofe, would think any placeman could be moved there- 
by to oppofe the court, and quit a part of their finery for 
the fake of being a 'patriot. f 

Nay, if it be law, that i rhan rriay be guilty of a libel 
by writing againft the dead (as* well as the living) I do not. 
fee how the'world iVever't6 difcufs the a£Hons of adml- , 
niftratton* or any rnari to publilh animadverfions upon their 
conduft ih particular ihftahces ; nor what is to become 
of the Hcenfed rnftbrfafr, with his rule ofNequidveridicere 
nm tttdeat. For example, if I Was to fay of a late Great . 
Chancellor, tha*t 1 could not think He merited the appella- 
tion of a patriot, having ever Regarded him as a decent, 
cirdumfpeAy j*<ferdgative lawyer; that he leaned in hid 
notions too mud* toward! ariftocracy; that he feemed, 
in his politics, to approach much nearer to the principles 
of the Earl of Clarendon (whofe title he once affe&ed) 
•t '. * -' than 



Digitized 



dbyGooQle 



( n ) 

than of Lord Somfers; and that, at laft, mpoft wlftl 
public principles he joined the oppoikion, after having* 
been in ?11 things with the. court fa* forty-years before^ 
I could never learn. It; fecmed y that even his opposition t<y 
of rather disapprobation ofj the peace, proceeded tfcthel* 
from a private djffatisfeftion at tbe* man .who happened 
at laft to have the making of^it, (Ms old friends befog* 
difplaced) than from any motive of public concern ; an<r 
fbme of his: reafana againft it, indifferent men thought 
the ftrongeft in its behalf, n|meW, the delineation oF 
qur boundary in North America, which, altho* the cdtirfir 
of a great river i& made to defcribe, he objected to r 
b^caufe its extremely diftant fourot could neither be zV 
certained or denominated. His difcourfe, itwasTemarlp*' 
ed, favoured more of a drapghtftaan arguing efccepti6ns,' 
than of a ftatefman difcuffing a treaty. And nothing per-* u 
haps like it can he recollected, favingone equivoCaV Speech 
of . a fimilar texture, deliver^ in another place, but at' 
the f^me time and upon the feme ocoafion ; whefre the- , 
arguments were ft* artificial, qualified and verbal, without 
edge or fubftance, that it would be extremely difficult to 
put into clear and diftin& propositions, what Was either 
affirmed or denied, touching a>ny of the articles them-' 
feivea. Indeed, I could never determine whether hfc had, * 
ojr had not, a good conception of our foreign interefts, 
altho 9 1 am per (leaded he had a thorough ofte of all the 1 
domefiic connections among us. I might add, that when 
a bill* for a militia was prefented, altho' he lilted the 
name and fpecioufly commended the defign, yet he fbrefatv 
great difficulties and infinite dapger in it, recalled to mens' 
minds the public evils that followed from arms being put : 
into the hands of the people, no lefs than the deftru&ion 
of royalty and the fuppreffion of peerage ; and fo found ; 
innumerable obje&ions, both religious add political, to 
the form and the fubftance of the feveral cbufes, and to 
all the regulations propofed* The tide, however running J 
far the meafure, both as a national ftrength and a counter- 
ppife to a (landing army, he fuggefted feveral' enervating ' 
amendments, to reduce the number propofed pne half, 
and to have the other cither officered wholly by the crown, 
or elfe unofficered at all, as a mere fund in the hands of 
the King, for the better fupply of his (landing army. The 
/ number 
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number was accordingly curtailed, and other qualifieatfortt 
took place. B»ut, at Jail, when the bill became an a£t*. 
things were lb managed in his particular county, that the 
militia was never either embodied, or commuted for in 
money, in fpite of the alternative laws for the purpofe.' 
He was apparently .a principal man in, if not the fole 
caufe of, defeating* a i\ew Habeas Corpus bill, palled- 
unanimously by the Commons, and calculated for 'the* 
prevention of fome eVafions of the old a£t : and pro- 
jected, in concert with another new made peer, the mar-» 
x^ge aft, , and, having difapproved a fhort bill drawn by 
the Judges, obliging people to marry, in churches, that* 
their marriages might be regularly registered and capable 
Qf proof; had the reputation of drawing another, filled- 
with claufes calculated for the prevention of all marriages' 
Without confent,, with a view, as it fhbuldfeem, to per-* 
getuate, as much as might be, a fortune or family once 2 
made, by continuing from generation to generation, a vaft 
gower of property, and to facilitate at each defcent^ the' 
lumping of one great fum, or one great family, to an- 
qther, by bargain and fale, in oppofition. to the generous- 
principles of equality and diffufive property, which free. 
Hates; have always encouraged. The royal family, how- 
ever, was excepted Out of this late a£t, altho* their mar- 
riages are alone an objeft of public concern or influence.' 
I nvght alk too, whether his Lordflup did not uniformly 
throughout his life, pur Cue his own private intereft, and' 
raife the greateft fortune and provide the. moft amply for 
his family, of any lawyer that ever lived ; and whether, ' 
during his dominion, the judicial promotions wfcre dif-. 
pofed of upon minifterial motives, or merely agreeable to 
profeffional defert. I might nevertheless, and ought to* 
add, that the fame illuftrious perfonage was blefled with a- 
gpod temper, and great worldly prudence, which are the 
t\vo Jiand -maids in ordinary to profperity ; thkt his whole - 
deportment was amiable ; and that he poflefled, in gene- 
ral, the foundeft underftanding in matters of law and 
equity, and the beft talents for judicature I had ever feen, 
that he might be cited as an example, in this country, of 
the perfect pifiure of a good Judge, which my Lord Ba- 
con had fo admirably drawn ; and that he was, in fhort, * 
a truly wife magiftrate. He was free from the levities,' 

* vices, 
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Vices, and expeoces, which are fo commonly the pfodu& 
of a lively, and purient fancy. His ftation did not require 
nor his genius fjurnifh him with imagination, wit, or elo- 
quence. And, perhaps, had he poflefled a true tafle for 
the fine arts and the politer parts of literature, he would 
never have been fo extenfive a lawyer, to which however, 
the plainnefs of his education might have fomewhat con- 
tributed. In fhort, one might fay that Lord Somers and 
He feem to have been the reverfe of each other in every 
relpeft. 

Now, this might be profecuted as a libel on the dead 3 
Whereas, the writer penned no part of it malicioufly, not 
falflely, as he believed, and did not mention a tenth part of 
what he might, in fupport of the juftnefs of the character* 
And therefore, unlefs a matter be thoroughly canvafled, 
And gentlemen at the bar will fpeak out to a Jury, that 
they may have the proper information to deliberate upon* 
it is hard to fav what may not very glibly pafs at one time 
or other for a libel. Every thing depends upon the Jury's 
judging for themfelves. 

If they once give up this right, we (hall never know 
any thing of public tranfa£Hons, but from the moft 
partial and leaft credited of all mankind, from writers 
employed by the authors of the meafures themfelves, who, 
like Scotch Reviewers, may have the face to attempt to 
make Englishmen believe, that a man can be a conftitu- 
tional judge, who quits the laws of the land and deviates ' 
from the eftablifhed pra&ice of courts, in fpight of com- 
mon fenf^ and the conftant declaration of our anceftors, 
nolumus leges Anglia mutaru Let the dependent judges 
before the Revolution have advanced what dodrine 
they pleafe, . the fatt has been, that juries have always 
exercifed the right of determining what is a libel. It 
hath faved this conftitution often, is the great bulwark of 
liberty, and Should never be refigned, but with the lad 
breath. 

Few men know much of the nature qf polity, and, of 
them, all do not fufficiently attend to the conduit of Ad* 
miniftration, to obferve when flight innovations are made 
in the laws or in their Adminiftration ; and, of thole 
who do, very few indeed have that degree of underfhnd- 
ing which enables them to judge foundly of the confe- 
• • r quences 
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tjuenees of fuch alterations, with refpefl to their liberties 
in general. Again ; of thefe very few, not more than 
one perhaps, has activity, refolution, and public fpirit 
enough to piiblilh his thoughts (as Mr. Somers drd upon 
feveral occafioris) concerning what is going forward, in 
order to alarm (like a good citizen) the reft of his fellow 
ftjbja&s. Ihfomuch, that breaches in the conftitutibn, 
4vhich by degrees bring on a total lofs of liberty, are ei- 
ther wholly unnoticed, or elfe are regarded as the mere 
violences of party, by which nobody can be afFeded but 
ih* immediate adtors. Whereas, for the feke Of compaf- 
fing their own ends, there is nothing which party- meri 
Will not do* feffasaut nefas\ juft as an eftablifbea high- 
dlurchman will perfecute even to death, any other man ot 
divine that quefttons his authority or his doftrine. From 
hence arife precedents of all forts of illegal and unconfti- 
tutiOnal practices. Minifters (as not one in a thoufand is 
actuated by any principle of public good, or even by * 
<defire ofhoneft fame) foe the fake of power, title, richer, 
and pre-eminence of any kind, will deceive the bell; in* 
Wined Pfince, and minifter to the humou/, folly, vices, 
'arid ddminfetion yof th& worft. Qn the Exdufion-biH, no 
(more than two, even of the Bifhops, would venture to 
vote for it, altho' their Biftiopricks depended upon the 
fcontinuaricfe ! of the JProteftant religion, which that bill 
Was avowedly framed to preferve. Now, when an im- 
partial man gathers this, both from his own experience and 
from hiftory, how can he help being moved at the doctrine 
<that is publickly held with refpett to writings that 
'animadvert upon public proceedings, and the ufe that is 
tnade of that defperate fword, an information, together 
with the means which are every day devifed to make it 
ihore dreadful ? 

I will venture to prophecy,, that if the reigriing notions 
^concerning libels be puflted a little farther, no man will 
( dare to open his mouth, much lefs to ufe his pen, agaifift 
the worft Adminiftration that can take place, however, 
much it behoves the people to be apprized of the condi- 
tion they are likely to be in. In fhort, I do not fee what 
: can be the iffue of fuch law, but an univerfal acquiefcence 
"to any meft or any meafures, that is, a downright paffive 
obedience. 

There 
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Tbcrc is one great jrealbn, why every patriot (bould wUb 
this fort of writings to be encouraged j which is, that ani- 
madverions upon thp conduit of minifters, fubmitted 
to the eye of the public in print, muft in the nature of 
the thing be a gre*t check upon their bad aftions, and, ?t 
the fame time, an incentive to their doing of what is praife,- 
worthy. Nevertbelefc, if it be once clear Jaw, That a 
-paper may be a Jijbel, whether true or falfe, written 
againft a good or bad man, when alive or dead, 
who is there that may not continue a Minifter, whe- 
ther he has a grain of honefty or undcrftanding, if he 
flbould happen to be a Favourite at Court ? The worfe 
his anions are, th$ more truly and (harp tbe writer 
ftatesthem; and the more the public, from his juftr.eafen- 
ings, deteft and cry out againft them, the more fcandalous 
and feditious of courfe, will be the libel ; for, the truth 
efthefaft is an aggravation of the libel ; and"h was TMt 
which occafioned the clamour* There is but on? .ftep far- 
ther before you arrive at. complete defpotifm, and that is to 
-extend the fame do&rjae to words fpoken, and this I am 
perfuaded ^vould in truth very foon follow. ^ And then 
what a blefled condition fliould we all be in ! when nei- 
ther the liberty of free writing or free fpeech, about every 
body's concern, about the management of public money, 
public law and public affairs, was permitted ; and every 
body was afraid to utter what every body however could 
not help thinking! 

With refpe& to libels on a particular perfon, in his pri- 
vate capacity, there may be feme . foundation for a doc- 
trine of this fort j becaufe, as the welfare of the State 
has nothing to do wijth his private tran fa&ions, you ought 
tnot to malce'refle&ions which may injure him in his calling 
or his reputation; you muft always do this out of pergo- 
nal fpite, and therefore ought to be.pum(hed£x fuch your 
malevolence. 

But, the cafe is totally different with refpefito an Ad- 
^miniftration j for the country in. general is always the bet- 
ter or the worfe for its coitfuft, and therefore every man 
has a right, tp know, to confider, and to ueflefl: upon It. 
Their pofts in the State, or their public characters, ape 
«ot like any individual's particular .trade, profeffion or fo&- 
iunc, or his private <;tuua£tar.. The writing of them out 

. . . • F a: . • i of 
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tieral aftumcs of filing an information* againft whomfcev4r 
he pteales, is certainly a reproach to a free people * and 
if the regular information awarded upon Special motion by 
the K**g's- Bench were likewife taken away, I do not think 
the conftrtution would be injured by it : in which cafe, the 
old common law method of indiding for a libel, as a vio- 
lation of the peace, would be the means that every body 
tnuft refort to ; and in my own opinion a grand jury * ate 
Very competent and the pro^ereft judges, whether any pub- 
lication 'be deftruflhVe to the welfare of the ftate or not. » 

Altho* there is as yet no itcenftng aft afoot, except for 
the Stage ; if a man prints what is fbppofed libellous, either 
on the ftate, or any particular perfon, be is liable to be 
profecuted for it. But people like to fee a profecutiort go 
forward in the ordinary way, as was the c?<(& with Dr. 
Stiebeare : in companion wkh whofe writings^ thofe of 
Mr. Wilkes may really be faid to be c< a mere exercife of 
wt and talents, and an innocent-exertion of the liberty of 
the prefe." Mankind will ever diflike violent proceeding;*. 
•Althof the perfon himfdf may merit the chaftifement be 
Meets with, yet if this be infli&ed by illcgalWthods, it 
'^frill make every man fear, ihould he raife the rcfentment 
of the ftiirtiftrv, that himfelf would be treated in Hke 
manner/ Whetner he had committed any crime in taw or 
not. ' If things are done in one inftance contrary to law, 
they may in another. N* man is feeure, when the laws 
of the land ceafe to be a protection. Although the mef- 
ftoger, or the dragoon, be not at my door, yet it is very 
difheartening to find that it is no longer in my power to be 
feeure agarnft their being there* My liberty is equally gon*. 

No neceffities of ftate can ever be a reafon for quitting 
the road of law in the purfuit of a libeller. The attack 
of thisdafs of writers feldo'm goes farther than the mini- 
fies for the' fake of bringing in feme other man \ and fo 
far from being « of all other the inftance the moft dan- 
gerous to the public quiet", is certainly not at all fo, if by 
the public quiet be meant the eftablifhment itfelf. 

Wbetberthe warrant of Lord H. was only for a feditious 
or for a feditious and treafonable libel, makes no difference. 

• &et«*!irable treatlfc upon Orand JtmeJ caHt£9&* Security of Eng- 
fJbmnU&kmsi attributed to Mr. Some**, who not «*iy uarierflood the con- 
itnutiopbut loved it, 

" '" ■*•*' - • ' T&c 
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The faa indeed i*, that the * Warrant, which wa« fot 
apprehending performs and papers, doca no* mention the word 
Kbd at ail* but ufes the terms, a feditious and treafonabte 
paper 5 and the fecond * * warrant, which was for Rom*- 
mitring Mr. Wilkes to. the Tower, makes ufe <*f the 
terms, a fnoft. infamous and feditious libel. Bo that there 
js a diverlVty of denomination and defcriptiori obfcnred by 
the drawer o£ the warrant, whether, the fame were the 
Secretary of State,, hts law clerk, or the folicitor to the 
treafury. Then comes the Attorney. General, w^o files 
i&* information *r officio againft the writer,, and charges 
him with writing a libeU Now,, be certainly knows what 

he 

j * George Moafcague Dank Eari ofHallifas, V tfcquW Sun* 
t bury and Baron Hallifa^, one of the Lords of his MajefiyS 

moll honour able Privy Council, Lieutenant General of fa 
: Mfjefifs farces t and principal Secretary of State. 
' Thefe axe m his, Majefty's Name to authorize and require you 
(taking a conftable to your affiftance) to make ftricY and diligent 
fearch for" the authors, printers and publishers of a feditious and" 
treaibnable^aper intided the North Briton Numb. 4$. Saturday 
'A^rfl 2 4, 176^; "printed for G.Kearflyin Ludgate-ftreet, London, 
and them, or any of them, tailing found, to apprehend or feize 
together with their papers, and to bring in iaie cuftody before 
me, to be exaoriaed concerning the peesnifles and further 4eak 
with according to law. And in the due execution, thereof, all 
Mayors', Sheriffs, Juftic.es of the Peace, Conftablis and all other 
-his Majefty's Officers civil and military , and loving fubjefts whom 
it may concern are to be aiding and affixing to you, as there fluli 
be occasion, and* for fb doing this (hall be your warrant. Given 
at St. James's the 26th day of April, in the 3d year of hit 
'Majefty's feigtf. 

' Dank Halifax, 

"To Nstthan Camngton, job* 

Money, James Watfon, and > 

• Robert Blackmore. - . 

* # Charles Earl of Egremont, and George Dunk, Earl of 
Halifax, Lords of hisMtjtfty's moft Honourable Privy 
Council, and principal Secretaries of State. "» 
Thefe are in his Majefty's name to authorize and require you 
to receive into your cuftody thebody of John Wilkes-, Efq. here- 
with fent you for being the author and publiflier of a moft infa. 
mous and feditious libel, intitled, the North Briton, Number 
45 ; tending to inflame the minds and alienate the affe&ions of 

the 
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he is abouti whether the others did* or not % arid therefore 
there is no longer any room to difpute about the crime* 
it is afcertained. Indeed, the King's meffage f to the 
Houfe, delivered by the Chancellor of the Exchequer ', touch-* 
ing the fame paper, calls it no more than a rnoft feditious 
and dangerous libel, and the Refoljution of the Commons 
execrates it but a falfe, fcandalous and feditious libel* 

But a decifive argument upon this head is, that had the 
charge been other than a mifdemeanor, it could not have 
been profecuted in this way; for, no information will 
lie for a capital crime, or .for mifprifibn of treafon. The. 
ftatute fays, it (hall not lie for life or limb. 

It is childifh therefore to afk, whether the printing of 
any particular libel, as for inftance, of the North Briton 
No. 45, "is to be cohfidered'as no higher an offence than 
*' publilhing a libel t n The Attorney fays, " had it been 
* 4 adjudged to have excited, inftead of tending to excite, 
. €i it would have been no lefs a crime againft the St^te, 
<c than that of high treafon, without any palliation what- 
*' ever :" to which I can only fay in a plain way, that had 
it been adjudged to have been fomething elfe th?n a Hbef, 
it would riot have been adjudged what it was ;. for, I do 
not know that any law-logic evej proved libel and high 
treafin, to be convertible terms. , No two offences, can be 
more diftinft in their nature or kind, j One is by conjlrucr 
tion % a breach of the peace, and the other is the higheft of 
all Capital crimes, by exprefs ftatute. 

To compafs or to imagine (that is to excite to, or in- 
tend) the desith of the King is High Treafon, and i% 

the people from his Majefty, and to excite them to traitorous 
infurreQfcni againft tbe government. And to keep him fafe 
and clojty until he (hall be delivered by due courfe of law ; for 
fo doing this fhall be your warrant.. . Given at St. James's the 
30th day of April, 1763, in the 3d year of his Majcfty's reign* 

Egremont. 
Dunk Halifax, 
To the Right Honourable Lord 
John Berkeley of Stratton, 
CofcftabJe of his Majefly's 
Tower of London, or to tbe 
Lieutenant of the faid Tower 
Or his Deputy. 

t Vide tb« Printed Votts of Tuefilay, Nowmber 15, 1763- .^ 

punixhed 
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HiJhed with lofs of life, by banging, drawing and quarter- 
ing, whether the King be killed, or even hurt or not. But • 
this dodrine holds in no other crime whatever. For, itl 
petty treafon, which is the riext greateft crime that the latf 
knows, and which is the murder of a hulband by the wife, 
or of the mafter by. the fervant, the inciting of others to 
perpetrate the fafl, or any Attempt to do it onefelf, with-* 
out effeft, is only punifhable as a mifdemeanor and as an 
afiault. Let us not then be fo impudently impofed upon 
at to be told, that every ftep we take in queftioning the 
a&s of a rninifter, is high treafon. Every London or Weft- 
minder mob, every riot, every abufe of adminiftration or 
of a party; every remark or animadverfion upon a pro- 
clamation, or upon a fpeech from the throne, or, in fhort, 
upon any other public meafure of the miniftry, will in this 
way of reafoning foon be deemed Treafon, to the difgrace 
of ourfelves, the difhonour of our conftitution, and the lofs 
of the rights of a free people. 

Id truth, I likewife fuppofe the Attorney General knows 
his bufinefs too well to denominate any offence a libel, and 
to pfofecate it by information only, if he means to .have 
it confidered as high treafon. 

Indeed, I have heard in difcourfe, that a certain laborious 
rninifter has whifpered many of his friends, cf whatever they 
" might hear from others, that the law-officers of the crown 
" had affured him, Mr.Wilkes might have been profecuted 
" for high treafon ; but however, they were not willing 
" to pu(h things againft him to the utmonV' An aflertioa 
that is fcarcely to be parallelled (I believe) for its folly, 
profligacy or effrontery ; and whteh, in a country where 
nothing can be done but by law, deferves no other anfwer 
than this, '*» I wifh you had attempted it, for if you hadj 
** k would have ruined you, and you would have deferved 
€< it, as the only adequate reward for your pains."- The 
Epping-foreft cafe would not warrant this pofition, 1 can 
allure him j and I am certain he has a private friend, a 
candid lawyer, who would ftrongly difluade him from really 
making fo ridiculous an attempt. I fay this, becaufe I 
fuppofe the rninifter himfelf, is now become fo Right Ho- 
nourable, that he ceafes any longer to l?e learned in the 
laws of bis country. 

c< The earl of Briftol, having exhibited a charge of Trea- 
ts (on againft the £. of Clarendon, alleged, That he had 
«* endeavoured to alienate the affefiions of his Majefty's 
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€i fubjcfls, by venting opprobrious fcandah againft his Ma* 
** jefty's ptrfony and that he had traduced both houfes of 
^parliament. The Judge* were ordered to give their 
*' opinion whether this be any trcafon or no i They una- 
'* nimouily agreed, That if the matters alledged m the 
«< charge were admitted to be true, altho' alledged to be 
*' traiteroujly done* yet there is no Treaibn in it? 

Why then, is the Attorney angry with any other matt 
for talking of No. 45, as a libel ? He htmfelf, with fell his 
elaborate perplexity of language, can tell rfo more I Why 
need he fearch for words to denominate «• feditious 
u writings, a fubtile potion, the feed of jeaJoirfy, revolt 
c< and difcord, the parent at leaft if not the offsprings 
« c of treafon?" (Or why not both parent and offspring 
at one and the fame time : the fenfe will not be hurt, an? 
the creed be more orthodox?) In every light he can put 
thefe writings, they will appear the fame, their nature 
will not alter, they will ftiUhe but libels. > 

Indeed there is a great deal of difference between Hbel and 
libef, as between other individuals of one and the fame fpe~ 
cies, fome having, more and others' lefs wit,%me fceirig 
more and others lefs perfcnal, fome levied againft the efta* 
WUhment, and others againft that varying thing a miniftry. 
For example, The Sixth Letter -to ihe -People of England 
was a moft grofs attack upon the prefent conftrtutron and 
fiicceffion ; but The Te/l y The Letter verfified> and Rodondo* 
were merely perfonalabufe upon Mr. Pitt, his Lady, and 
her eldeft brother. Mock+Patrhtifm took a middle flight 
between the abufe of one or two individuals, and that of a 
whole party; altho' for the beauty of its images, the hap* 
pinefs of its allufions, and the elegance of its expreffions 9 
it was rara avis in this predicament of writer* : bone of 
1vhom however were without fome wit and merit \ ex- 
cepting always the dull and rancorous Jacobite firft 
named. In truth, abufive fatire has' been dealt in prtttf 
equally of all fides, and the* only rrreafure* has been the abi- 
lities of the refpedive penmen. When fomebody fhtwtd 
a North Briton to old Johnfcm, turning his definition of a 
penfioner upon bimfelf, he very cleverly anfwered, w It 
**J8.£ur. enough, I have no reafon to complain, 

" Nee lex jujiior ulta * 

cc %* am net i s artifices arte peri re foa." * * ' 

♦ After all, <he Attorney himfelf damtot help fp&khg 6t 
the oompofition of libels as an exercifeof wit, andthere- 
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* and* bye to amufa himfelf this .very way 5" and theA 
roundly charges this gentleman " with perfonai indecency 
** and his" fupppfed * 4 £r«nd with acrimony, envy, fpleen; , 
5* coneeitednefs end fel£ importance^ as mere flowers, I 
prefume, of rhetorick, well becoming the pen of a mini- 
ftcrial writer agatnft libels* .And, tie fpeaks of the ruin of 
a virtuous patriot by an information, with as much gleej 
#s an pid letcher does* of the debauching of a comely virgin 
by raviibtnent. ' • 

. Nobody without doors thinks the cafe of any «* libel 
juftifies.ftrongly^ 1 or at all, "the pra&ice of general 
warrants" if it were only for this reafon, that every party 
againft whom a libel is. levelled, always cbrHtens it fediw 
tious, treasonable and what not ; and ycti whether it be 
any libel at all, n6 man has a right to pronounce, before 

• Jury of the country has determined it to be one, The^ 
are likswife left neqdTary in this than any other offence, 
becaufe the publisher mutt always be known and may be 
come**, whether the author be fo or not. And ** it wouli 
** be (as Hawkins fays) extremely hard, to leave it to the 
"drfcretibn of a cotpman officer to arreft what perfons, and 
44 fearch what houfes he thinks fit; and if a Juried' cannot 
44 legally grant a blank warrant for the arreft*of«a fingle 
*< perfon, leawng it to the party to fill it up* fiirely he can<- 
*' not grant fuch a general warrant, which might have; 
** the effect of an hundred blank warrants." < » • 

With refpeft to. the warrant of Lord H. if the forrii 
had really been- according to the. ** uninterrupted pra&ice 
44 of the fecretary of State's office." This would not 
have made it legal. But even this is not a' fad ; for one 
cannot help remarking,, that the old Tories under Queen 
Anne, the Revolution ftill tingling in their ears\ were exv 
ceedingly cautious, confuting council, probably upon the 
warrant itfelf, before they ventured to take up a fubje&s 
info much, that all the warrants even of Lord Bolingbrokey 
whilft.he was Sacretary of State, appear to beftri&ly legal, 
In truth, there has been no uniform prt&ice in the office, 
as may be feen by the variant and multiform Warrants' 
printed from thence in ^uarto^ and privately diftributed 
to trufty friends by P. C. W« with the infeription of moft 
fetrtt. Much lefs would precedents only from the time 
of the Revolution be fuificient to jufiify fuch- an illegal 
jpra&ice. And as to the pretence that this pra&ice " did 
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* c not then take its rife, having been frequent in former 
" reigns, reaching back perhaps to the remoteft times, and 
* c combined with the very efi'ence of government," it is 
totally groundlefs ; for, after the tnoft diligent fearch, no 
warrants of a fimilar form could he found higher than the 
Teignof the Stuarts, but tew of them, and of thofe few 
hardly more than one of an anttenter date than Ben net 
I^ord Arlington, Secretary to Charles the' ad. From fuch 
premifes, however, this hardened writer would infinuate, 
that pernaps they were ufed in the remoteft times, and are 
of the efience of government. This notable antiquity j>f 
office is indeed further fupported by a note, which takes 
notice that the aft of Henry the 8th, fettling precedency, 
mentions, among other officers, the King's Secretary. 
It does fo. And what of that ? This was the sera of the 
reformation of Religion ; but, I never heard before it was 
the commencement of civil government. No prior men* 
t tion, however, of King's Secretaries, as officers of State, 
could, I Atppofe be found, and therefore this or none 
muff be cited. Is this now, in the name of common 
fenfe, a proof of immemorial exiftence? The fa& is, in 
antient times, the. King had only a private Secretary for 
his Privy Council ; there was no fuch perfon as a Secretary 
of State. - He is the production of times within memory 
(to fpeak as a lawyer;) and none of the many books 
which treat of the great officers of State, and the Aula 
Regis, make any mention of fuch a Being. The 2d of 
Richard II. which gives the a£Hon ofScandahtm magnatum, 
in the enumeration of great officers of State, does not 
notice either the King's Secretary or the members of his 
Privy Council* There is no mention made of the Secre- 
tary by F*rtefcur 9 Lord Chancellor to Henry the 6th, in a 
book on ahfoluie and limited Government, which he wrote 
under the reign of Edward the 4th, where he confiders the 
King's Council and the great officers about the throne. In 
truth, the Secretary's confequence and power arofe from 
his being admitted a member df the Privy Council, and as 
fuch alone it is that he can pretend to the power of com* 
mitment; and yet, as I take it, altho' the Privy Council, 
as a Board, have conftantly exertifed this power, no Angle 
Privy Councilor, nor any number of Privy Counfellors 
not met in Council as a Board, can pretend to fuch 4 
Power. Be this as it may, the being a Privy Counfellor 
or Secretary of State, does not make a man. a Juftice of 
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Peace, and more, authority or jurifdidion no Secretary 
ever claimed. To render him fo, it has of late beett 
always the practice to infert by name every Privy Coun- 
sellor into the commiffions of the peace, that from time 
to time pafs for the feveral counties. So that the two 
grounds fuggefted as an authority for the ifluing of theft 
General Warrants, namely, the conftant exerctfe and 
ufage of them, and the antiquity of the Secretary of State 
as a Privy Coupfellor, both fail. But, had they, both 
been good, they would not have authorized the(e war- 
rants ; b.caufe, a practice of the like fort, muft be Sup- 
ported by uniform ufage; and the .warrants produced, 
, differed fo much in their form, that hardly any three of 
them weie exactly alike. The greateft part too of the 
warrants offered in proof of this cuftom and pretended 
right, were iflued in the times of rebellion ; when men are 
not lib ly to call in queftion fuch a proceeding, the extre- 
mity of the cafe making them. wink at all irregularities', 
for the fake of fupporting the proteftant eftabliftment 
itfelf. And yet, bad men, as one may eafily figure to one'l 
felf, t will be apt "to lay ftrefs upon fiich acts of neceffity, 
as precedents for their doing the like in ordinary cafes, 
and to gratify perfonal pique, and therefore fuch exceffbt 
• of power are dangerous in example, and {houM never be 
excufed, but when it appears that government could not 
be defended or upheld, without actual recourfeto them. 
But, even if the .ufage had been both. immemorial and 
uni/o/m, and ten thoufand jimilar warrants could have 
been .produced, it. would not have been fufficient ; be- 
cause, the practice muft likewifebe agreeable. to. the prin- 
ciples of law, in. order to be good, whereas, this is a 
practice incpniiftent with, and in direct.oppofition to, the 
firft and cleareftprinciples.of law. Immemorial uniform 
ufage will not even fuppprt the* bye-law of a corporation, 
if itjbe flatly repugnant to the fundamentals of the com- 
, mon law ; much lefs, .will it authorife the fecret practice 
of . a political office. In one word, no warrant whatever, 
in any cafe or crime whatever, that names, ot defcribes no- 
body in certain is good, or can be juftified in law, in any 
circumftances whatever. Therefore, if that point alone 
had been put Ln queftion, I do.not fee, how any " thinking 
** and honeft man cquld have fairly . voted againft it*" 
The law is too well eftablifhed to .be rendered doubtful, 
>y aJI.the dexterity of the Attorney or his Coadjutor. 
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EgJitryeanvof ingeniras Jodieat&re vfilt fcarcely aicomw 
fritffc fe arduous- a talk. 

The Attorney might as Well fay* that Lord H. when 
«fing the power of a Juftice of the Peace by virtue of his 
office 6f Secretary, of State, Could mak6 an illegal war* 
#imta*fcMagiftrate, good as a nhtlitary officer, by ftyliojfr 
hknfelf Lieutenant General $f his Majejtys Forces* and 
commanding all military dffisers to ajjift as there /hall Be oc- 
iafitns The circumft&frce, tho* new, I am ''feridufly of 
opinion, is ay good an argument in law; as what caa be 
dertvrf ihmr the ufage of a Secretary of State's office. 
,' -Moreover, it is not true/ even in a political fenfe, that 
gtdeeteratian of the iltegartii^df all Genera) Warrants what- 
evef.wwU *< take away 'from the executive power, an* 
thtmhoritf which way -be frequently found effential to_ 
« the very being of the State/* For* if in cafe of High 
TreaTon* { the bntycrimd that need ever occafioh a- ftretch 
of authority, iaadsevefl That very rarely) there fhould be 
A ncceifity for the apprehension of people, vfrhofe names', 
*5fa»y certain defignatiort of their perfoiis*, could not be. 
Juritf and this was made afterwards to appear; as That is 
» Crime twWchtends to did diffblution of the whole frame 
tof goiseribnentj there iis flo* doubt but the ifcinifter would 
ie-cxeafbfl for the dictatorial power he fhould exerciie, 
pri feJatte iRiipublica^ tyxto fuch an emergency* .But I 
would have fach things as eiriergent nece'ffities applied tp 
bia pardon* and not to hi9 justification. 
• Therefore* I fee *o reafen Why a man fhould not vot$ 
for Ae tjondemnation of' General Warrants in all cafes, 
writhon* Knitting his damnation to General Warrants id 
the cafeof feditious libels; ' w The prdpofitions are dit 
ferent, ,, <iiut in the eye of the law, thefe General Warrants 
are in both cafes equally illegal. In fhort, if this was not 
the cooftitution, I think * we might amufe the public 
wkfr the found of liberty ,* 1>ut fhould really enjoy none. 
If fuch warrants were to fce allowed legally juftinable in 
any inftances, it would be exceedingly difficult, nay, im- 
f offible, to reftrain Mlniftefs from grievoufly oflpreffinj 
uny man .they did not like, under many pretences, from 
time to time, for their own fafety, without any motive of 
public good. I agree, therefore, with the Attorney, in 
faying, that "if the liberty of thefubjeft be the great 
"object i*i view, and be incompatible with General 
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* Warrants in one inftanoe, it is iacopfiftant wMf *be ftm# 
•* warrants in any other. There it no exception 4o 1*5 
«< made ,t© our general reafonlng.? The girievano* ex- 
tends to all perfons, of all degrees* of ail-qualities $ kit 
immune pericnhtm* *. ...:.,..• 

« As to the fuggeftion that experience bas prov*l*Mfl«te 
" is only a poflibility of danger to the liberty^f «he fcfcJ 
«* je&, from the exerctfe of this power,** k te 4 tnoft 
flippery argument, and of ^ real weight Whatever. 

For, in the firft place, thdfe warrants have beefttfarelf 
exercifed, until of late yeart, and pepha^s «never before* 
„ in the cafe of a libel, upon one of the Reprefentattvw of 
the people. Every 'thing of this fort is pra£tf fed with fome) 
tendWnefs at finft. Tyranny grows by degrees. Befidee* 
lew common men have private purfes fuffioient to contend 
With That of the Public and *be*power of the <»own, both 
of which are ufed by every miflifter, -to the utmoft extent* 
upon fu0h occafions. Sometimes top, the private ptofc- 
cutor is bought off. . ; . . 

In the next place, if the experience of ttoefe warrants 
bad been fo great, and no mtfdhtef to the fubje&<fc*d hi- 
therto enfnea 5 yet, who, fin £ very momentous- contjern, 
lib leYs than the liberty of every man in England, wouM 
kt even a poffibility of abufe remain* that was able to<get 
fid of it. It is not within the power of any Jegiflature *• 
prevent every private man or minWer from committing 
abufes by an infra&lon of the law ;• but, I think, no Wife 
legislature would give fuoh a*(an&ion to any bad- or -arbi- 
trary ufagg, as would afford a handle to all minifters to be 
guilty of the gfeateft abufes? impunedly, and under the 
colour of law. 

Upon a fuppfcfitiorv that the foregoing arguments \*ill not 
do, the Attorney elofes *his ratiocination on this pointy 
with » faying, that *'»the Court of King's Bench had *d« 
Emitted perfons to bail, apprehended wrie* futh war* 
« rants, itfftead of giving them- their full tlifcharge, fend 
">that this circumftanee is of ib- touch importance* to the 
f^tieftiota* of the legality of the- warrants, 1 that in the 
t'opktton of an old experienced and -able Lawyer upon 
•« the occafiony Who will ever be e'fleemed an honour to 
x w his profeffion, it implies no lefs than an imputation- of 
« c perjury, -to fuppofe iuch pra&ice*to have prevailed hi 
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« the Court of King's Bench, unWs the legality of the* 
" warrants had been at the fame time acknowledged bv 
" that Court." Now, who this old Lawyer is, I don t 
know, nor the date of the friendship between him and the 
Attorney. But, if I were to guefs, it muft be fome antiquated 
Tory, who till lately was as uniformly againft, as he now i* 
uniformly for, all meafures, and who only comes out up- 
on extraordinary occafions, with a grave face, to do ex*» 
traordinary work. One of your (launch men, that goea 
plump through thick and thin, and to advance fuch doc-, 
trine, muft, 1 think, have gone through the thickeft of 
it, and consequently appear in a very dirty light to all 
other Lawyers upon his emerging. 1 dare fay, 20 years 
ago, the fame man would have vouched as ftrongly to the 
cure of the King's Evil by the touch of the true royal 
line. In my confcience, he could find no one Lawyer 
befides to countenance him in fuch do&rine ; or if he did, 
it muft be fome old gentleman of the fame Tory-kidney. 
Now, the Tory-principles are fuch, that I (hould have 
been much better fatisfied of the truth of this dogma,, had 
the Attorney himfelf dire&ly affirmed, upon the credit oi m 
his own charader as a Lawyer, that an admiffion to bail 
under a General War/ant, proves either the warrant to be 
legal, or the Judge to be perjured. But, it is very fmgu-r 
lar that the Attorney will not affirm any thing of himfelf 
in this matter, any more than he did upon the article of 
ufage, but chufes to flip in the aflertion of feme antient 
invalid, or miles emeritus, for the purpofe, whom he puts 
in the front of the battle ; and then, if he can but pick 
up fome other fuperannuating ftager, of the like original 
conco&ion, he will, of the two, form a moft excellent 
forlorn hope. By the bye, if any veteran Black Letter 
could be brought up to fuch an affirmation, in a grave 
and ferious manner, as amicus curia, I (hould think, un- 
der any other than the prefent Whig administration, his 
merit would be fo tranfeendent, that he might fcxpeA 
the Minifter's intercft for a peerage for himfelf, or o~ 
otherwife, for his fon, as he fhould like beft. At this time, 
however, I fhould imagine, he would only find he had 
abfolutely thrown away his character to no purpofe at 
all. Old Hunters, fay, there is nothing like trying a 
nan at once at a fix-bar gate > for, if he ventures to 
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tike tftot, you flnay be Cure of his going over every thing 
elfe with eafe. ^ 

After all, let me aft, Does the Court of King's- Bench, 
6r any other court, when a man is brought before them, 
examine into the warrant, unlefs the perfon apprehend- 
ed makes an objection thereto ? Nay, is not the very con-* 
trary every day ^experience? Is it not even the defire of 
the party taken up, nine times in ten, to be bailed ; as 
he knows, upon his difcharge from that arreft, another 
warrant in a regular form would be immediately iffued ? 
Would it be right therefore in a Judge to fcrutinize the 
validity of evefy capias f In truth, bailing is a matter of 
courfe, where no objection is taken, and there is no pre- 
tence for fayfrig this ad of courfe Is an acknowledgement 
by the Court of the validity of the warranty or of the re- 
gularity of the arreft. Every apprehenfion is fuppofed to 
be legally made. A man might as well fuggeft, that 
the Chancellor reads every writ he figns, before it is 
iffued, to fee whether it be clerically drawn ; or that a 
Judge never tries a caufe at nifiprius^ until he has examined 
the whole of the procefs, and feen all to be regular. Now, 
I will venture to affirm that Judges never examine the pro- 
cefs at all, unlefs one of the parties move the Court fpeci- 
ally for the purpofe. Confenfus tollit trrorem. And, no 
man ever fuggefted that they broke their oaths by not do- 
ting this ex officio i indeed, it the extravagant doftrine here 
advanced were true, not one of tha prefent reverend bench 
could now' be free from perjury. In fhort, fuch a fpeech, 
if it were made, is a proof of 'nothing, but the (hamelefs , 
length to which party is capable of carrying a Tory: 
for, no lawyer ever pra£tifed in a court of law, efpe- 
cially at the head of a great fcircuit, that did not in his 
own pra&icc, meet with* a multitude of inftances which 
flatly contradi6t this violent pofition. Every common 
lawyer of a year's ftanding can vouch the contrary.* 
Nay, were it not fo, the Attorney knows it to be a 
maxim among lawyers, that, " what is done without de- 
44 bate, or any argument or confederation had of it, makes 
« c the authority of a precedent to be of no force in point 
<c oflaw: for, judgments and awards, given, upondelibe- 
44 ration and debate, only are proofs and arguments of 
44 weight j and not any fudden a£t of the court without 
4 *<!ebate or deliberation. 
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The Attorney fees nothing alarming in the feizure of 

a Member's pj|>ers and bureaus upon the charge of a libel 
only, and reproaches a late writer with "heightening 
_* c the picture upon this occafion, by the introduction of 
" facks and meflengers." Now, I underftand nothing is 
mentioned by this writer, that was not an undoubted 
fa<Sr, and, if I know the Attorney aright, he likes to de- 
bate uponafa&, and. for that reafon would throw every 
circumftance into a cafe, however unneceflary this may 
feem to many people, who think it bed always to argue 
and determine upon the general principle. Provided then 
the facl be fo, I can fiame to myfelf no circumftance 
capable of adding to the terror of fuch a fcene, whilft 
laws exift, unlefs it be a representation of the whole 
as tranfafled, and by particular order, at midnight. I 
chufe, however, not to dwell upon this lawlefs part of 
the ftory, and, as my fon in his letter hath faid a good deal 
about the abfolute illegality of the feizure of papers, I 
fliall here fay very little mor.e concerning this abominable 
outrage; alt ho', I think it, to ufe the words of Mr. 
Somers, " the worft means to arrive at the worft ends 
" imaginable." 

According to my notions,, no words can. convey, to the 
mind of the reader, the anxiety which a man may. feel 
from fuch a diftrefs. Many gentlemen have fecret qor- 
refpondences, which they keep from their wives, their re- 
lations, and their bofom friends. Every body has fome 
private papers, that he would not on any account havA 
revealed. A lawyer hath frequently the papers and fe- 
curities of his clients j a merchant or agent, of his cor- 
refpondents. What then, can be more excruciating tor- 
ture, than to have the loweft of mankind, fuch fellows as 
Mooney, Watfon, and the reft of them, enter fuddenly 
into his houfe, and forcibly carry away his fcrutores, with 
all his papers of every kind, under a pretence of law,, be- 
taufe the Attorney -general had, ex officio^ filed an infor- 
mation againft the author, printer and publisher of fome 
pamphlet or weekly paper, and fomebody had told one of 
thefe greyhounds that this gentleman was thought by fome 
people to be the author ! Thefe papers are* immediately 
to be thrown into the hands of fome clerks, of much curi- 
ofitv, and of very little bufinefs in times of peace, who 
will, upon being bid to fort and felcft thofe that relate to 
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veil and fuch a particular thing, naturally amtife them- 
elves with rheperufal of all private letters, memorandums, 
ecrets and intrigues, of the gentleman himfelf, and of all 
his friends and acquaintance of both fexes. In the hurry 
too of fuch bufinefs, notes, bonds, or even deeds, and 
evidence of the utmoft confequence to private property, 
may be divulged, loft, tornordeftroyed, to his irreparable 
injury. 

I will now, for ^moment, fuppofe that this gentle- 
man had a&ually wrote, ip the hours of his wantonnefs or 
folly, fbmething that Was really abufive and fcandalous 
upon fome particular minifter, or upon the adminiftratiori 
in general. Even in fuch a cafe, would any gentleman 
in this kingdom reft one minute at eafe in his bed, if he 
thought, that for every loofe arjd unguarded, or fuppofed 
libellous expreffion, about party-matters, he was liable 
not only to be taken up himfelf, but every fecret of Kfs 
family made fubjeel: to the infpe&ion of a whole Secre- 
tary of State's Office, or indeed, of any man or minifter 
•whatever, whilft a parliament was fitting, or had even a"n 
cxiftence in the country ? 

Such a vexatious authority in the crown, is inconfiftent 
with every idea of liberty. It feems to me to be the 
fcigheft of libels upon the conftitution, to pretend, that any 
triage can juftify fuch an a<S of arbitrary government. The ' 
Jaws of England, are fo tender td every man accufed, 
even of capital crimes, that they do not permit him to be 
put to torture to extort a confeffion, nor oblige him to 
anfwer a queftion that will tend to accufe himfelf. How 
then can it be fuppofed, that the law will intruft any of- 
ficer of the crown, with the power of charging any man 
in the Kingdom (or, indeed, every man by poffibility and 
nobody in particular) at his will and pleafuie, with be- 
ing the author, printer or publifher of fuch a paper, being a 
libel, 'and which till a jury has determined to be fo, is 
nothing ; and that upon this charge, any common fellows 
under a general warrant, Upon their own imaginations, or 
♦he furmifes of tjjeir acquaintance, or upon other worfe 
and more dangerous intimations, may, with aftronghand, 
leize and carry off all his papers; and then at his trial pro- 
duce thefe papers, thus taken by force from him, in evi- 
dence againft himfelf; and all this on the charge pf a mere 
mifdemeanor, in a country of liberty and property. This 
H 2 would 
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,wouM be making a man give evidence agamft and aceufe 
himfelf, with a vengeance. And this is to be endured, be- 
tcaufe the profecutor wants other fufficient proof, and 
•might be traduced for acting groundlefly, if he could not 
:£et if. ; and becaufe.he does it truly for the fake of collat- 
ing evidence. 

I fiiould not have giyen myfclf the trouble of faying thus 
much in (o plain a matter, had it not been for a letter' 
.which was printed fome time ago, upon this Tub; ec\ with 
•the names of two noble lords, fecretaries of ftate, fub- 
/cribed. It is directed "*o Mr* Wilkes r " dated '* Great 
t ' George-ftreet, May the 7th, 1763," and contains the 
following expreffions ; 

"SIR, 
. "• In anfwer to your letter of yefterday, we acquaint 
ft you> that your papers were feized in confequence of the 
y heavy charge brought, again ft you, for being theaur 
•*' thor of an infamous and feditious libel, for which, not- 
,*•' withstanding your difcharge from your commitment to 
f the Tower, his Majefly has ordered you to be pror 
f c fecuted, by his Attorney-general. Sucn of your papers 
• 4C as do not lead to a proof of your guilt, (hall be reftored 
> 4C to you : Such as are neceffary for that purpofe, it was 
* c our duty to deliver over to thofe, whofe office it is to 
<' colletf the evidence^ and manage the profecution againft 
i? you. We are 

< * 

** Your humble Seryants, 

* c Egremonft. 

" Dunk Halifax." 

: Here now is a clear avowal of the principle of taking 
ihefe papers. The evidence indeed, feems to have been 
folletfed with as much force, and I believe with as little 
fight by law, as fome other colle&ions are made for which 
•the collectors are hanged when taken. I cannot but fay, 
therefore, I am very glad this letter has been publifhed, 
that the Public may fee .what is the notion of law in thofe 
political offices, that are now attempting to prove their 
•lawlefs pradices to be the ancient common law of the 
kand, . 

One 
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One InftftDce of the lcgi$ati*tVffgatd to *t pwefef 
,*f papers and correfpoadeaset,, may he &en in the a& ro- 
.gulating the poft-offica,. wbwhy, every poft-mafter ami 
clerk, is forbid to Qp*H*uy JftWr, upon aey pretence what- 
ever, except, by warrant of ope of the principal Secretaries 
- of State 5 who, if the mere openiog fhouJi afterwards be 
.questioned, is thereby rendered u*der feist hand repdn&bie 
. for the fame* - [ • . 

When the D. of Newcaftle was minifter, under a ge- • 
,#eral fweeping warrant, the mefleogers Tented (otae^op- 
per- plates of the late Rebel's vi&ories, whereupon the 
; owner commenced^"* action > flfcordy after which, Mr. $• 
his attorney, was called upon by .a certain noted- folicwor, 
who told him, that the Government would not retufffi the 
plates, but would, however; make fiuisfa&ioA for them. 
* Mr. P. foid, that he would not diffuade his client from, 
making up the matter, but, thetas the feizuce was* wholly 
unwarrantably he muft be baodibmely repaired in da- 
. mages, and therefore he would rot advif© him fo take 
lefs than 200I. upon Aich an oqcafion. The noted Soli- 
citor agreed > to, and paid the futn demanded,, upon having 
a releafe of the action $ altho' it was very, clear, the rtfai 
injury did not amount to,$ol. Thus dropped and expired 
this action, as has been the cafe with many others be- 
« fore and fince. , In (hort, one way or other, the proceed- 
ings in tfreie matters never come before the Public. The 
Parties are either too indigent to contend with .the crown, 
or elfe the Crown buys ttoem off. Attornies too, for the 
moft part, are afraid both of incenfing men in power and 
of lofing their cofts, by being concerned for poor and ob- 
noxious clients, who may either runaway, or be tampered 
with by the Solicitor for the Treafory. For which reafons, 
k is extremely difficult to cite adjudged cafes, in fitch 
very clear points : and, therefore, one muft decide upon 
them by general maxims and principles of common law, 
which are, indeed, a much more unerring guide than any 
particular cafe, of which it is ten to one whether you can 
pbtain any correct and authentic report. 

If fuch a power of feizing- papers could be fupported 
by law, is it to be imagined, that no declaration of it 
.fliould have been made from the Bench, by the feveral 
able and learned Chief Juftices of England, who have pre- 
sided in the King 3 Courts iiace this practice has taken 
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place ? Many of them have been warm friends of admini- 
fbration, ana they could not have rendered a minifter ft> 
formidable, efpecialry in times of violent party and dtf- 
afiedion, by any other means whatever. Nay, fome of 
them have had opportunities of making this decoration, 
and yet have ftudioufly avoided it, for which no reafon 
can be affigned, but their knowing the practice to be il- 
legal. A monger negative argument can hardly be pro- 
duced. 

Nothing, as I apprehend, can be forcibly taken from 
any man, or his houfe entered, without fome fpecific 
charge upon oath. The manfionof every man being his 
caftle, no general fearch warrant is good. It muft either 
be fworn that I have certain ftolen goods, or fuch- a par- 
ticular thing that is criminal in itfelf, in my cuftody, be- 
fore any magiftrate is authorized to grant a warrant to any 
man to enter my houfe and feize it. Nay further, if a 

- pofttive oath be made, and fuch a particular warrant - be 
iJTued* it can only be executed' upon the paper or thing 
fworn to and fpeeified, and in the prefence of the owner, 
or of fomebody intrufted by him, with the cuftody of it. 
Without thefe limitations, there is no liberty or free en- 
joyment *>f perfon or property, but every part of a man's 

- rnoft valuable pofleflions and privacies, is liable to the ra- 
vage, inroad and infpe&ion of fufpicious minifters, who 

' may at any time narrate, infult and expofe, and, perhaps, 
undo him. •' Nay, whenever they fufpeft there is evidence 
againft- themfelves, they may, by this boundiefs authori- 
ty, feize and carry it away, in order to defeat pro- 
secution. 

In mifdemeanor, felony or treafon, before conviction, 
theperfonal property of the accufed, remains unaltered; 
no magiftrate has a right to examine the whole, nor to 

* touch or feize any particular part, without fome fpecial 
information on oath as to individual things. And upon what 
legal foundation a contrary practice has been fet afoot, I 
am totally at a lofs to guefs. 

L. C. J. Hale lays down thefe rules, as to warrants 
to fearch for ftolen goods, " ( i.) They are not to be grant- 
's ed without oath, made before a Juftice, of a felony 
" committed, and that the party complaining has pro- 
" bable caufe to fufpedt they are in fuch a houfe or 
« place, and do (hew his r?afon3 for bis fufpicion ; ami 
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u therefore a genertl warrant to fearch aH fefpefttfd 
u places is not goodjr nor are general warrants dormant* 
c< juftifiable, nor do they give any more power to the; 
«< officer or party, than what he had without them. » 
€c (a.) It is fit to exprefs that fearch be made in the day- 
*« time. (3.) Theylhould be dire&ed toconftabfes and 
c< not to private perfons, thp* the perfQn complaining 
" (houldbe prefent, becaufe he knows his goods. (4.) It 
" ought to command that the goods found, together with' 
" the party in whofe cuftody they are found, be brought 
c< 1>efore fome Juftice of the peace." 

The firft warrant that ever was granted for- feizing • 
papers generally, was, by Lord Townihend, in the reign 
of George the Firft ; until that time, no fecretary of ftate 
ever went farther than to dire& the feizure of fome papers 
particularized. 

In fuch a party-crime, as a public libel, who can en- 
dure this afiumed authority of taking all papers indifcri- * 
minately ? When, in fuch a crime as forgery, or any - 
other felony ; or even in that dangerous crime, high trea- 
son, by correfpondence with traitors or the king's ene- 
mies, all men would cry out againft it, and moft de- 
fer vedly ! Nothing can be touched, without fome crimi- 
nal charge in law fpecifically fworn againft it* And where ' 
there is even a charge againft one particular paper, to 
feize ally of every kind, is extravagant, unreafonable and 
inquifitorial. It is infamous in theory, and downright 
tyranny and defpotifm in pra&ice. We can have no po- 
fitive liberty or privacy, but muft enjoy our correfpon- 
dencies, friendfhips, papers and ftudies at difcretion, that 
is, at the will and pleafure of theminifters for the time be- 
ing, and of their inferior agents ! 

Had Charles the fecond thought his minifters intitled 
to this prerogative, he would not have reforted to par- 
liament for fweeping warrants, to fearch for and feize 
all feditious and treasonable books and pamphlets. Hie 
meffenger of the prefs would have ranged through the 
(hops of bookfellers and printers, and the ftudies of dif- 
affe&ed perfons, that is, of {ticklers for liberty, upon the 
mere warrant of a Secretary of State or privy counfellor, 
without the aid of a licenfing ftatute. 

And let me here afk a queftion. If a libel be no adual 
breach of the peace, and fureries for the peace or the 
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bfcb&viout fakftiot demaadaMe of theiSipp^feilibdler; bf 
what. colour of lav,, or. by what warrant or capias, carf' 
any man,. charged as the writer orrpubliflier, havehis doors 
or lotks broken 'open, for the apprebenfton either oP 
himfelf or this papers ?. Can fuch force be 4 authorized by 
virtue of any legal procefa wfcJtterer, in this fpeetes of 
inifdcmeanor* before veadtfty.naybefore judgment * ? 

Neverthelefs, I have .heard, that a -candid: lawyer hafr-* 
lately engaged for the.feiaure ofipaperd, declaring ** no go-' 
vernmentcan ftand without fiieh a power." But the fpeech* 
or the fcripture of a tritufning man, is not, I hope,* 
to be counted forgofpeh And, Lam clear, that many 
glorious gowcraments have ftonl without it, and that nor* 
admin tflr?tron or: government ought to ftand; that wants' 1 
it. However, it is eafy to foretel that f* flattering a fub- * 
fcriber to any political tenets, cannot long bmrftif with* * 
fiand any thing. He would be able, I fltould think* if 
oceafion . presented, to throw hiinfeif at the feet of any ' 
Majefty* with as much affe&ion and ardency, as the moft >. 

• In a printed account of the tra»fc&ion of Mr. Wilkes's cafe,, k inflated 
thus : " Tift zdtb of April, a general Warrant was iflued againft the Au- , 
thors, Printers and Publishers of No. 45, and 49 Pcribns were apprehended 
by it before Che 29th, and among them a reputable tradefman. - This laft * 
was taken out of bed from his wifr an«l a child daogerouflr ill-, his houfe ! 
di (ordered and his papers ranfasked, and his per/on detained three, days after » 
his innocence known. The zqtb, the Secretaries of State received , complete 
information that Mr. Wilkes was the author and ptibfifhet^ and the gene- 
ral warrant ftill remaining in t^e . rneflengcrs . hands, by virtue thereof, on* 
the iotb t Mr. Wilkes's houfe was forcibly entered, bis doors and locks broken ; 
open, all his papers thrown into a Tack and committed to the hands of com- 
mon mefiengers, without anyfchedule or fecuriry for the return of them. " 
Mr. Wilkes himfeif was carried before Lord H." where it<was immediately 
made known, that an Habeas Corpus, was applied for and expected every mo- 
ment, but, to avoid the effect of that writ, he was hurried away to the 
Tower, and there all accefs was denied to 'him, as well as the ufe of pen," 
ink and paper." And -I will 'add, from my own knowledge,' that thofe who- 
had the feurcfring of his papers divujged the contents of ferae private letters, j 
which might have been very prejudicial to the writer of them, and have hurt 
his intereft and hssfriendfiirp with! oth^t friends. ' 

It has has been aficrted that, in fearch of Monsieur D'Eott, found a » 
libeller by a Jury, in. order to take and briog, him into the King's Jkncb -j 
to receive judgment on the verdict, the doors and locks of chambers, clofets t 
and fcrutores,' were broke open ; altho* it was denied he was there, and it * 
afterwards appeared he was not there. ,Thii was fsidlo.be done by virtue^ 
of a Capias from the K. B. but withqut any information upon oath of his , 
being in fuch houfe, and merely upon a flight fufpicion, that he might be 
there, grounded upon his having been feen about two months bcfoic scirt^ 
to the houfe« . 

. i 
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prodrate or adalatcfry of i/^*^-miniftcr6. An outward de- 
cency and. deliberation* in every ftep, will enable a man, 
£t bft, to ferve the more effe&ualfy, and even to impofe 
a wrong fenfe upon the old revolution motto, of Prodeffi 
quam confpicu And yet there is, after all, fucb a thing as 
outwitting one'sfelf, and being the dupe of one's own 
punning, after having made this left-handed wifdom the 
fiudy of one's life from the tendcreft infancy. 

The Attorney having flightly paffed over the feizure of 
papers, after talking of it as a mere pt&ure for which he 
happened to have no tafte, intirely omits the fubfequent 
grievance of the clofe confinement ; and, my fon having 
•fomewhat touched that matter in his letter, I fhall not 
expatiate upon the fubje&, fo much, at leaft, as the imv 
.pottance of it would otherwife have inclined me to. Any 
-body, however, who looks at the warrant of commitment, 
will fee the direction to the conftable of the Tower, 1*9 
,not merely, to keep Mr. Wilkes fafe, but " to keep him 
,**iafe and eUfe^ until he {hall be delivered by due courfe 
"of law." Now, the cuftody here dire&ed, is unwar- 
rantable by law, in the cafe of a miftkmeanor, nay, in 
<any.cafe« 

The common 'commitments ufed by Juftices of the 
peace, even in cafes of robbery on the highway, and other 
ieioqies, not entitled to clergy, are to receive into your 
■gaoly and himfafely to keep y or /bat youfafely keep, or there 
J* remain {until delivered by law) \ faho cu/lodiri 9 adfaho 
su/iodiendmm^ faht cuflodias, infafoa cujlodia ut detineatur 9 
or zt t^Q& falvo £sf fecure cuflodtri : infomuch, that out 6f 
all the various forms of mittimus's to be met with in 
Burn's Jkftice, or the Regrjlrum Brevium* there -is not 
jone where ^the word clofe 9 or arila^ is inferted. 

"When fc gaoler is to keep his prifbner fafe, he is only 

toreftrain hire fo as to prevent his efcape, and no perfoh 

not dangerous, in that refpeft, is to be hindered from 

.having accefs to him, in the day-time. But, when the 

order is to keep the prifoner fafe and clofe> the* gaoler is 

to. (hut him up from all the world. By a printed paper 

too, handed about, I learn that the wardens of the Tower, 

in this laft cafe,; are neve* to leave their prifoner one mo* 

-racnt alone. And, in a paper which Mr. Wilkes 4if- 

r perfed, he alierted that thefe orders were ftri£Hy obferved 

with iefye£t to him, infomuch, that akho' he was com- 
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roitted Saturday the 30th of April, yet it wsn Tuetfgjr, 
May the 3d, after having been brought up by Habeas 
Corpus to the'Coiyt of Common Pleas, and remanded, 
before his friends had, for the firft time, free accefs to him. 
His Council and Attorney had made repeated applications 
for admiflion on Saturday, Sunday, and Monday, as well as 
his brother, a noble Earl, and feveral people of diftin&ion ; 
and on the Monday, he happened to fee himfelf a writtea 
order upon Major Ransford's table, directing him even to 
take down the names of all perfons applying for admittances 
The common report about town was, that the Secretary 
of ftate went to his country-houfe on the Saturday morn- 
ing, and did not return till Tuefday noon, and therefore 
no order for, the admiflion of any perfori could be had, and 
that the Major would not break through his general orders 
about clofe prifoners at the defire of the folicitor of the trear- 
fury : but, this could never be the reafon, as it was very 
cafy to have fent a meffenger jo or 12 miles out qf town, 
to the fecretary's villa, when the prifoner was a Membet 
of Parliament, and the public begun to be alarrhed. 

I am more inclined to bejieve another report, namely, 
that the Major received, particular, pofitive, verbal orders 
at firft, to let nobody have accefs to him, and that he? de- 
clared, had it not been for Thofe, he fhould not have fcrupled 
to have let in any of Mr. Wilkes's friends or relations, not- 
withftanding the word clofe was inferted in the warrant^ 
In fhort, it was a mifconception of the lawful power. 
The great civil officers imagined there was no difference 
at all ma.de by the law between the treatment of a prifoner 
committed for a mifdemeanor, and of one for a capital 
crime, or before or after convi£H$n. 

Now, my opinion is, that before convi£tion the law 
does not warrant clofe confinement, fo as to debar a 
friend from accefs, in any cafe whatever \ and that the 
fame is a breach of the great Habeas Corpus law, and of 
all the ftatutes de Homme repleglando. For, if a man, 
when apprehended and carried before a magiftrate, is, by 
that magiftrate committed forthwith to clofe cuftody, (a 
that nobody can get at him, it will be impoffible for him 
to write a letter, or to make an affidavit to get a Habeas 
Qprpus. Indeed, it feems to me to be an abfolute depri- 
vation of the right that every fubjeft has to his liberty, 
" unlefs It (hall appear that the party fo committed, is 
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** Stained upon a legaf procefc, order, or warrant, out 
** of fome court that has a jurifdi&ion of criminal rnat- 
<* ters, or by fome warrant of fome Judge or Juftice of 
* Peace for fuch matter or offence for which by law the 
** prifoner is not bailable." This ftatute of Charles the 
2d, takes notice of the " great delays and other Shifts 
** of gaolers and others, contrary to the known laws, 
•* whereby many of the King's fubje&s, may be long 
w detained in prifon, in fuch cafes, where bylaw they 
** are bailable, to their great charges and vexation," and 
purports to be exprefly ena&ed, " for the prevention 
** thereof, and the more fpeedy relief of all perfons itn- 
Ci prifoned for any criminal or fuppofed criminal matters.'* 
Now, if I do not mifremember, the five members were 
committed to cltfe confinement, for feditious difcourfes in 
parliament, by Charles the ift, and it was the agitation of 
this very queftion that firft (hook his throne j and yet, I 
do not know, that, in the cafe of Mr, Wilkes, it has ever 
been taken notice of at all, either in parliament or in any 
court of Juftice. 

I look upon clcffe cuftody in fuch an offence as a libel, 
fhe leaft definable and* the moft ambiguous of all mifde- 
tneanors, and by conftruftion only a breach of the peace, 
•to be not only abfolutely illegal, but extreme cruelty in 
itfelf, *and, with refpeft to the conftitution, the moft law- 
Jefe tyranny that can be exerted by any minifter, and fuch 
as ought to make every gentleman ftartle, when he thinks 
4>f it only. 

It is not the corporal injury that conftitutes, in the 
.eyes of mankind, the dread fulnefs of the example. It i* 
the force exerted and continued againft law. 

When I fee a fecretary of ftate, obftinately fighting 
with the law* of his country, ufing privilege to the utmoft, 
notwithstanding it was the ground of the royal complaint 
to the Commons againft Mr. Wilkes, availing himfelf of 
every practicable effoign, and, at length, wi-th (landing 
all the procefs and penalties of a court of Juftice, to a- 
void trying the right of a tranfaSion, which has never 
yet been dire&ly given up; and perhaps waiting for an 
outlawry of his profecutor, in order then to mock the 
juftice of his country (till more, by entering an appear* 
ance to the fuit againft him, at a time, when his prdfe- 
xutor can no longer go on with it : I proteft, altho' an 
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old, fober, private individual, that I left my temper, look 
for rcdrefe from fome other quarter, and feel myfelf in- 
clined to join in anaddrefs to the Commons of- Engl andy 
to take up the confederation, and go on with* the profecu* 
tion of that caufe, which every freeman is interefted in> 
and which the ordinary courts of juftice have been fo long 
foiled in. I remember what is. Mr. Locke's definition of 
liberty $ what he makes the province of <a court of judica* 
ture; what the extent of the leg illative power j and what,, 
according to him, creates adiffohuion «of all govern- 
ment. 

Who, under fuch circumftarices, would' blame a Jury, 
Jhould they at laft have fuch a fecretary brought before 
them, for giving extraordinary, 'exemplary damages, in 
terrortm! Efpecially, if they (book) have all imaginable, 
foundation for believing the judgment, upon fuch verdict, 
will be delayed by every artifice of bills of exceptions, 
fpecial verdids, motions for new trial, writs of error, &c, 
that can be pra£tifed, in order to prevent all effedi from it, 
and to overbear, in the long run, the poor profecutor by 
dint of-expence. 

. If mankind is to be enrag'd, I really think this is tho 
* readied way to *fre& it. • » 

If a quefttonable aft has been done by the great officers 
of a ftate in any juft government, and when taken notice 
of, they avoid a decifion of the eftablifhed courts of law, I 
will fay they dif-ferve the Crown by fuch conduft, let who 
will advife it. It is unbecoming men who pretend to an, 
honourable repute or a jirftifiaWebehaviour, and incredible 
where an adminift ration means only to ufe legal powers oc 
defires ttvknow what they are. 

N6 jury will give great damages where a mirnfter pleads 
law for his excufe, and readily reforts to a coiirt of law 
for its opinion, in order to Chew the truth of his plea. 
But where he fhuffles and cuts, flies to privilege and chi- 
cane, and avoids a court of law, or keeps it at hay, he wilt 
not only have every prefumption in disfavour of him, but 
will raifethe refentment of every man 5 and fhould the flow 
foot of Juftice at laft overtake him, nobody will think it 
can treat him too feverely, as an example to all futurq 
nunifters. 

How can any minifter think of eluding the Jaws, when 
heconfiders that kings, the fupreine nujiftrates of .this 
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fcountrjr, hold their crown by ho **he* tenure, and ar£ 
fWorn and bound to govern bylaw, at the peril bfthat very 
crown itfelf J Our conftitution admits of no arbifrary will 
or pleafore in . any man. The law is the fole foveretgn of 
England, and That law -is knowA and fettled, on the firirf 
bafia of immemorial ufage, innumerable precedents througK 
a fucceffion of ages, and upon the ftatutes of kings, lords; 
and commons* And, it is this circumftanoe which makes 
the fectirity, the independence, and the pre-emirtent feH- 
city of Englishmen.. What, a comfort is it to every man, 
who either raife9 or inherits a fortune, to hold That and 
his. liberty, by the fame and as good a title as hfe King holds 
hie crown ? Who, therefore, can fink fo low as to fubmit to 
enjoy, all that he has, by the mere -grace and favour of a 
man like biaifelf, inftead of holding it independent of every 
thing upon earth, tat the known and neceflaty laws of 
fociety. 

. It would, in my poor opinion, be of infinite ufe toyoungf 
men of fortune, beginning the great world, who may 
hereafter be minifters of ftate, to read attentively the firft 
15 years f of the reign of Charles I. and the laft 16 year* 
before the Revolution, in the original diaries, annals, me- 
moirs, traces, and in the parliamentary and cotdftipdrary 
hifcmes, of thofe days. They would thereby perceive, 
what mighty ill confequences flow from final! beginnings, 
and particularly, from right not being to be • had for the 
{ubject in courts of Juftice. 

The Attorney" wonders, what ftouki occafion any 
c . c alarm," and fays^ one Would think, " that feme inno- 
" cent man had been opprefied by -arbitrary violence, 
44 tyranny, and perfection." To which I fliall only (ay, 
that the legality of the arreft itfelf by virtue of fuch a war* 
rant, and not the innocence of the njan arretted, is the'' 
matter in queftion* - • 

The Attorney might as well talk of the qualities of the 
writer's mind, and endeavour to (hew that he was a ludi- 
crous, extravagant, profligate, debauched and biafphemous' 
fellow, and wrote an infamous poem, whereby he excited 
the indignation of a grave and pious nobleman, who, from 
a motive of conference complained <rf him to the hotife of 
lords, for difporting himfelf in the works of Vice ; and 
that there/one* fuch a man might be treated as admtniftra- 
tion (bould pkaie> . witk>ut any regard to Uworthe con- 
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ftkution, and that* faftead of protecting the franchifes of 
their countrymen, the parliament fliould only fettle the 
morals of individuals, like the Courts Chriftian of Bi<hops» 
The Attorney concludes on this.head with aflting, whe- 
ther all the printers and other f* parties aggrieved, deny 
** Jihat they have had ample fatisfr&ion ?" whereby he in- 
dire£Uy admits that they had been aggrieved, but then in- 
sinuates, that as money is in his mind the meafure of all 
things, aud an adequate consideration either for a broken 
head or a broken conftitutioa, fo there has been no harm 
done at all, but what is now completely paid for* Let 
me alk, were thefe damages offered or even paid volun- 
tarily, fo foott as the unlawfulnefs of the ad was difcovered i 
Or, were they extorted, by the verdid of a jury, after 
every means to delay and to defeat the a&ion, to ftagger 
die Judge who tried -the caufe (but. who was too. firm to 
be frightened, and too able to be impofed upon) and fi- 
nally, to fuipend indefinitely the judgment upon .this ver- 
di£t, by. a bjll of exceptions, had been tried in vain i After 
.all. this, were the exceptions tendered with fuch earneft- 
nefs, and fo much appearance of finceiity, ever argued or 
deemed capable of fijpport in any court of law whatever i 
Or, were the perfons, who took them, after thefe fruidefs 
attempts to delude mankind, under the (acred names of 
law and constitution, obliged, like convided jugglers, to 

Sive up the game, and, as the laft fhift, to buy off clan- 
eftinely the verdifts fo publickly obtained, in hopes, by 
a private baiter of fatisfaftion and releafe from low and ig- 
norant profecu tore, to nick an attorney, who had laboured 
a juft and a national fuit, out of his cofts ? Is this, or .is it 
not the Truth ; and is, or is it not, a handfome coine off, or 
a reputable way of giving up a great caufe, where the 
Crovvn has thought proper by its Attorney General 
to take up the defence 1 Same fuperbiam futjkam me- 
ntis. 

But in God's name, what have damages to do with 
the great point the Attorney is arguing, whether the Com- 
mons of England (hould or Should not come to a ftrong 
refolution upon fuch an infringement of the conftitution. 
Mofi people are of opinion, when a power, dangerous at 
any time to be exerctfed, is made ufe of in an ordinary point 
unneceuanly* the parliament (hould immediately brand fo 
violent and irregular a ftcp, and, if the x:i re u alliances re- 
quired 
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Quired it* ftigrtiatize the pcrfon who took it. The ffcfs* 
the occafion was for this illegal aft, the more alarming if 
is, becaufe it looks as if great men chofe to aft by the 
authority of the crown, in (lead of a&ing by that of the 
Jaw, and the more it had become of late the ufage to ex* 
ercife this power, that is, the greater fan&ion it might 
feem to have derived from any uninterrupted practice of 
20 or 30 years* the more neceuary it might feem tacome 
to fuch a refolution : especially, too, if this power bad 
been evidently abufed, by being exerted in the cafe of a 
misdemeanor, and even in the moft dubious of all mifde*- 
meanors, and above all, if it were in a time of the prcH- 
foundeft tranquility, when all parties were ftrrving who 
fliould be foremoft m fhewing their fincere attachment to 
the perfon of their Sovereign. A power notorioufly and 
confeffed illegal, feems to need no great examination, but 
if it did, people without doors are apt to think, that thofe 
within (hould have given it that examination, and all the 
u gravity and deliberation," by going into a Committee* 
that one of their refolution* might feem to require. It was - 
early in the feffion, when this matter was agitated, fo that 
there was no want of time, and it was a point that mte> 
refted peoples attention more than any other. 

If the Refolution* were confined to the cafe in qtieftion, 
find fo drawn as to apply to it exactly, it could neither appear 
"infufficieot or futile." The conduit of the prefent 
parliament proves this ; for, it has fhewn that it cbufes to 
go fo far as the cafe before it, and no farther. In the 
-matter of privilege recently agitated, the Commons con- 
fined their Refolution, and the Lords followed them therein, 
to the fingle cafe of feditious libels. And yet the rumour 
is, that many members of both Houfes thought it a proper 
opportunity for coming to a general refolution, taking 
away privilege from all breaches of peace, whether actual 
or 'conftru&ive, and from all mifdemeanors whatever. 
This, therefore, is a flat Anfwer to the Attorney, upon 
the prefent head. However, I muft allow it is reported, 
feveral great commoners contended warmly that the Re- 
folution touching warrants (bould have been general, de- 
claring General Warrants illegal in all cafes whatever. It 
appears too, that the motion nrft made to the houfe was 
for the warrant itfelf *, which might have been a ground 
* See the printed Votes,* 

for 
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for one i efolution of this kind, and for another of the like 
kind, upon the fewure of papers ; or, for a refohition up* 
on the particular warrant oofy- This motion was rejected. 
Then 9 amotion was made for a reiblution 22»/ * general 
vwrqnt for apprehending emd feteing the anthers, printers f 
emd puUiJbers of a ftditwut libel* together, wkb their papers* 
is not wronted by fav The houfe received k, but by 
ajneodaigots narrowed H ftill more, in order to bring it to 
the iijutividu?! vajrrant that had iffued, and to add thereto 
ifafib relative t#,th*praifricepf fecretatiea of tote and courts 
x>f ia«r. At lift the rtfeUitipn adopted by the.houfe for its 
ijucftpn was this* That a general warrant, for apprehend* 
f ing and feiaang the au&ors, prioteis, and {wUi&ers, of * 
&di$iQQ9 *f*d jtr$fk^mb)^)ihel d together with their papers, 
js i?ot |¥arwnt«rf-Jby Wj altbo Jucb warrant has. been iffited 
euorfafg ta the ufage if office, and bm keen -frequently pra- 
Jtue4ti>r>>apd fo for.at appears to this iioaJe 9 tbt ^validity 
jherepfto paver bjen debated in the tenet of King's>Bencb 9 
but $£; .parties th<r*up6M faue /teen frequ**tty:baiUd by the 
jmdooW* And, . ft. i? -, &jd» the King's atsiiney and ad>- 
mf&fi general vgere the perfons who mored and enforced 
jdl i^ff(jnftr>9w«ig, ^qualifying* and apologizing amend* 
ments. 

( - However, 0s the prefect parliament haa, in thefe two in* 
itaaces» ihewn its approbation of coming eoreftdtttipna only 
upon -.the cafes that have aftually happened; neither the 
,Attorn*y jw royfctf, ate at lihertyrto gainfsy it As they 
.tyw*:adqpted it, Iicanaotibfer asyfeltfto fay, that. u ace- 
V foUtfion upon the journals, confined to the cafe of fedi^ 
" tiottsJibels only, left the warrants, in all other odes, 4H1 
c < .mosocop^rsned Mid authorised hytbat>taoit approbation. 1 * 
,1 do not think {6. And I wiU venture to aft: «htm, whether 
•he tbinjee -that tbe.fwHament, by declaring no privilege 
lies in the cafe of -that {ingle tnifdeaaeaaor, a libel, has 
.thereby tacitly approved ajnd confirmed it? privilege in ail 
pother roifdeme?nor J s. I fbo.uJd rather teafein, that when a 
parliament condemns, any thing in one cafe, it intimates a 
^approbation of every iimilar cafe and of every the like 
JJieciop, altho' not named expre&y ia tbeir resolution, in- 
deed, were i capable of thinking (that the Gentlemen, 
who qppofed the general resolution £rft prqpofed about 
warrants, and liated, contended ibr and carried a.rcio- 
lution adapted only to ajparaoular cajfe, which the Houfe 

there- 
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hereupon took for its "queftion in the debate* intended 
thereby a tacit approbation of, and more to confirm and au- 
thorize the pra&ice of General Warrants in all cafes but 
that, I copfefs, I fhould bq more alarmed than ever. But, 
I dare fay, the Attorney here reafons from himfelf, and not 
from any Authority of irate. 

. But the Attorney^ however, is afraid that the Lords 
might differ from the Commons, either as a houfe of par? 
liament, or as a court of judicature. This is impoffibte 
in a perfectly, dear cafe. Nay, I can rid him of fuch 
fear, by \vhat happened this very feffion. Let him only 
look b^ck to the proceedings, and he will find that thq 
prefent parliament took notice of The North Briton 
N°' 45> m confequence of the King's meffage, and upoa 
the mere viciy of the paper itfelf, without inquiring into 
the truth of any circuroftances, that the author might rely 
upon, or the public's opinion of his intent thereby, deter- 
mined it unanimously to be a libel ; and yet, this is not 
only what great Judges efteem a mere point of law, but 
what by fome is held to be a very difficult point of law. Thia 
was done too without any previous communication with thct 
Lords. The Commons even went farther, for they afterwards 
called for evidence, in order to find out who was the au> 
thor > and it appearing to them, altho' by witneffes not; 
upon oath, that one of their own members was, they 
* expelled him, after fitting, debating and deliberating on 
their cohdu& 'till half an hour after three in the morning* 
Now, this laft was a fad), which by the conftitution of 
this country, is to, be tried by a Jury. Nay, the Com- 
mons came jtp both thefe resolutions, wbilji the fame. mat- 
ter 4uas in a couxfe of trial before a Jury in the courts be* 
low ; where it was poffible that it might be differently de- 
termined. For, nobody can tell what a jury will do in a \ir 
bel i and they generally determine, both the law and the fa&» 
as it is called * * : but, fuppofe them to be fo docile as to 

find 

* Vide the" printed Votes of Tmjrfday Jan. 19, 1764, 

** This very thing happened in New York in America, where the form 
of government is the fame as in England j the Governor, Council and Af- 
fembly, anfwering to King, Lords and Commons. Now, in the cafe of one 
Zenger, a Printer, the " Council by theus Refolution, declared the papers 
"published by .him to be falfi, fcandalous, malicious and /editions HUk* m 
«* As the Jury upon his trial were upon their oaths, and thereby bound to " 
*' deliver their own opinions, and not that of the Council, they thought 
K " thtm- 
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And only that fuch a man had publifhed the paper, ancf to 
leave the conftm&ion thereof to the Court, and that the 
Judge who prefided was one of thofe intrepid magiftrates, 
who do not care «t all for the refolution of a Houfe of 
Commons upon a point of law : it is furely, very pofli- 
We, that fuch a Judge might have made a different deter- 
mination from what the Houfe had done. And then even 
this Judgment might have been carried «< by appeal to the 
•* Lords, who in their judicial capacity might think fit to 
« c declare the legality of" the paper in queftion, «* to 
** confirm the practice" of difcuffing without doors the 
truth of the fpeech from the throne, and to affirm the 
Judgment of the King's Bench. Notwtthftanding there- 
fore, this matter w^s in a way of trial below, and rtot- 
withftanding the Lords, both as a Houfe of Parliament 
*nd a Court of Judicature, might have differed from the 
Commons, yet they determined both the law and the 
fed; 1 without being afraid, as the Attorney is for them, 
«* either that the Courts of law muft be divided and oon- 

* founded in their opinions, or that the dignity of the 

* Houfe of Commons mtift fbffer in the negleft and con* 
«*■ tempt of the?r refolution/' They judged, I pireftame, 
that in a- clear matter fuch difference of opinion CotiM not 
irife, that the paper was clearly a libel, that it way a mat- 
ter of -national moment not to be procraftinated, and that 
therefore, they not only might, but ought to pronounce 
their opinion upon it. According to the Attorney's doc- 
trine, a Houfe of Commons fliould not venture to declare 
that two and two make four, before a Court of law has 
told them fo. But, in fhort, this has never been tfieir 
praflice. It is not fit they fhould interfere where the pub- 
lic is not deeply interested j but where it is, they ire 
bound to do fo, in.juftice to their reprefentatives, and 
they always have dene fo. Nay, they hav*e gone further, 
and where the neceffity was great, they have even coitae t0> 
2* refolution in point of law, contrary to the judgment of 
a court of law, and to the opinion of ten out of twelve 
Judges. Where they fi*fpe£ted any undue influence, ei- 

«*themfelves obliged to acquit the prlfoner, by returning a vejdift, n*t 
"Guilty i which is the Verdict every Juryman is in conscience bound to 
" return, if he thinks that the prifoner is not guilty of the crime charged ia 
«« the Indictment or Information." Preface to Zenker's trial, which con- 
tains many things very well Worth reading 
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#er in the exertion or the fupport of the Prerogative, by of- 
ficers; of the crown, or by Judges, they have always intei*- 
jiofed. Is it poffible to forget, or to controvert, either their 
condu&, or the propriety of it* in the great cafe of 
fly p- money, which was firft brought into queftion by Mr, 
Hampden, a private gentleman, who (b. far from regard- 
ing the trumpery, pettifogging confider ation of damages* 
^declared that he would not pay it, were it but one farthing, 
if pretended to be demanded of right, and by colour of 
law, and yet proceeded, according to my Lord Clarren?- 
don's own account, with great temper and moderation in 
ibgt fuit. HisLordlhip adds, and ail the world knows, 
Jtbat never a«y caufe had been debated and argued more fo- 
lemnly before the Judges $ who, after long deliberation *• 
:#H>ng themfelves, and being attended with the records, 
.which -Had been cited on both fides, delvered each men his 
opinion and judgment, publicly, in court; and fo largdy, 
.that but two Judges argued in a day. Ten of them fo- 
letnnly pronounced their opinion for the fight claimed by 
the crown, and which it had regularly ex trci fed for four yeafs 
immediately preceding : but, as Lord Clarendon obferves* 
the judgment proved of more credit and -advantage to the 
gentleman condemned, than to the King's fer-vice* How- 
ever, adds he, thefe " errors in government were not to 
" be imputed to the court at that time, but to the fpirit 
V and over-a£Hvity of the lawyers of the privy-coua- 
/" cil, who fhould more carefully have preserved their 
"profeffion* and its profeflbrs, from bei«g profaned by 
** thofe fervices, which have rendered both fo obnoxious 
* 4 to reproach." In fhort, the Houfe of Commons en r 
tered into the public grievances, and notwitbftanding the 
right of levying (hip-money was a mere point of law, and 
there had been the aforemetioned folemn adjudication by 
the whole bench, of Judges in it, they ordered that the re- 
cords, inrolments, judgments and proceedings in the Ex- 
chequer,* and all other courts whatsoever concerning fliip- 
money, fliould be fent for, and warrants figned by the 
Speaker, directed to the officers of the feveral courts for 
the/e matters were iffued accordingly. Jin conference 
of this, a committe was appointed, and upon the report 
of that committee, the Commons refoived, " That the 
** charge impofed upon the fubje<St?, and the affefltnents 
** for that purpofe, convnonly called ftup-money, are %* 
K 2 againft 
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€€ againft the laws of the realm ; and that all the writs, 
€C commonly called (hip-writs, and the judgment in the 
** Exchequer in Mr. Hampden's cafe, in* the matter, and 
€€ fubftance thereof, that he was any-wife chargeable 
4< thereby, are againft the laws of the realm. " In the 
matter of libel, they confidered the cafe of Burton, Baft- 
wick and Prynn, and refolved, the judgment. and fentence 
of the court of King's* Bench, to be illegal and unjuft : 
and, fo they did in the cafe of Lilburn. In the fame fef- 
iion of Parliament, the Commons entered into^a confidera- 
tion of the ecclefiaftical power by law, and of " the feveral 
** conftitutions and canons, treated upon by the Arcb-Bi- 
*' Chops of Canterbury and York, prefidcnts of the refpec- 
«' tive convocations for thofe provinces, with the reft of 
€< the Bifhops and Clergy, and agreed on, with the 
" King's licence, in their feveral fynods ;*' and re- 
solved, « That the faid canons and conftitutions do con- 
49 tain in them many matters contrary to the King's pre- 
' €C rogative, to the fundamental laws and ftatutes of this 
44 realm, to the right of parliaments, to the property and 
* c liberty of the fubje&s, and are matters of dangerous 
'*' confequence.*' 1 he fame parliament likewife took 
•notice even of the tranfa£tions in another kingdom, and 
refolved that feveral proceedings by the Lord Lieutenant of 
Ireland were unjuft and illegal; and that the Judges there 
were fit to be queftioned as criminal, for their extrajudicial 
proceedings and opinions. From multitudes of in fiances, 
where the Commons have come to a refolution with re- 
fpecl: to matters of law, I have only fele&ed thefe few, in 
order to fhew, that they have done fo, when the Houfe 
was filled with great, conftitutional lawyers, where the 
fame point had been already and differently determined by 
a court of law, and even by all the Judges; in matters of 
univerfal concern, and in particular cafes, and even with 
refpe& to libellers, in points of both Common and Eccle* 
fiattical law ; within and without the realm of England; 
and that this they have done without any conference with 
the Lords, and not as a foundation for any bill, and, yet 
their refolution has been obeyed and conformed to ever 
•Jincc as law, by every court of judicature in the kingdom. 
: A refolution of the prefent Houfe of Commons would be 
equally refpefled, 1 doubt not, whatever big words any 
inan may throw out to the contrary, by every Judge ; and 

I never 
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I never knew a dealer in fuch fort of fpeech that had a An- 
gle grain of true fpirit or bottom, when he came to be 
tried. This being the practice of thefe guardians of the 
people's rights, upon former occaftons, makes me more 
curious than ever to know, what it N was that influenced the 
prefect* parliament, after inquiry and proof of General 
Warrants being clearly contrary to law, to refrain from 
condemning the ufege of them. The more efpecially, as 
it will appear hereafter by the Votes and Journals, that a 
grofs complaint had been made of the abufe of thefe war- 
rants, in the cafe of one of their own Members, and that 
the debate upon the- queftion of their validity, had been 
the longeft to be met with fince parliaments have had a 
being. We wr\o are living know very well from the Mem- 
bers of all parties, that nobody attempted to vindicate the 
legality of thefe warrants ; but, our pofterity will not 
have the fame oral fatisfaSion, and muft naturally con- 
clude, from their not being declared illegal, according to 
the antient ufage of the Houfe in matters of like univerfal 
concern, that fomething appeared which rendered the 
point of law very problematical. Indeed, it mufl: from 
reafon feem to every reader, that altho* the Houfe inquir- 
ed into the matter, on account of its infinite confequence, 
yet, that it could not be warranted in paffing a cenfure 
upon thofe who had ufed thefe warrants, nay, was on the 
contrary obliged to hold them juftified, and to diicharge 
the complaint againft them, however much the. Houfe 
•might wifh to damn fuch warrants, if not in alt cafes, yet, 
at leaft, in that of mifdemeanors and libels, and with that 
view had apparently narrowed the firft propofed refolution 
to one of a particular nature. The natural conclusion * 
from the printed votes and journals muft be, that the Com- 
mons could not find a ground for condemning General 
Warrants in all cafes, or even in the fingle cafe of a libel, al- 
tho* accompanied with an order to feize papers ; infomuch, 
that I fhould think an able man would hereafter allege the 
prefent proceedings, as a juftification not only of thefe 
General Warrants, for the feizure of perfons, but alio of 
pipers, even in the cafe of a mifdemeanor, fo that this 
tHage will be apt to gain ftrength from what has paffed, 
as turn regredi eft progredi in fuch an enterprise at this, 

* Vide the printed Votes of Jan.40* Feb. 10, 13, 14 and 17, 1764, 
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.Thefingle obiter faying of a Judge at Nifiprius % or.evqn 
■ the judgment of a Court of law, will not be fqfficient to 
reftrain future minifters, hurt by what is publifhed again (I 
them, from ufing this general, fweeping power,: when 
they find that a Houfe of Commons will not interfere in 
the cafe, except to vindicate the perfons who ufe it. For 
which reafons, I wifb, with all my heart, this affair had 
never been agitated in- parliament $ becaufe I am forry that 
any time ferving Judge hereafter, fhould have fo good a 
pretext for ufing his difcretion in the determination of the 
point, and for not being afraid of Parliaments calling* bin* 
to an account for what he (hould do. 

It is, however, a point of very extenfive confequenoe 
both to the liberty and property of every* man, and the 
Attorney therefore is a little too dogmatical, in conclud- 
ing that the true c«ueftion was only, u whether the mini- 
" ftry fliould fuffer theinfelves to be the dupes of a party/' 
A very fatisfa&ory apology and vindication, truly ! For, 
as to bis round aflertion, that this is *' power which the 
* 6 bed friends to liberty had never ferupled to exercife ;" 
it is gratis diciutn* untrue in itfelf, and, if it were true* 
nothing to the purpofe. 

Thus much, I have thought myfelf obliged to fay, not 
only in fupport of my own freedom as- a man, but likewife 
in honour of. the miniftry, who muft, I think, be highly 
difpleafed with the over- weening preemption of an Attor- 
ney, in advancing out of doors, what no minifler, nor 
even the Attorney General himfelf, would venture toafietf 
within doors. 

As to what he has faid with regard to the infignificancc 
of the mere resolution of the houfe of Commons, I do 
recoiled that fomething of a like fort was flung out by 
one learned gentleman, who, indeed, clofed the whole of 
his argument on this point, by faying, that u had h& 
* 4 the honour of prefiding in any court of law, he ihould 
" regard fuch a refolution no more than he would that of 
€i fo many- drunken porters in Covent Qarden." It 
would not, perhaps be " a judicial determination of the 
*' law, which might be pleaded in a court of judicature, 
** and would only be a declaration of the (cn(t of the 
45 law," by all the commons pf England. And without 
doubt, if the refolution of one houfe would be of no 
weight with this gentleman, the refolution* of both houfes 
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would be of none. Nothing but the concurrence of 
ICing, Lofrda and Commons will do for him.- And yet, 
I dare fay, he would be confoundedly frightened with a 
fmgle vote of either houfe, fliould he live to'experience 
it. I will not fay, that the two houfes have ever gone fo 
far as to make law, altho'j I believe, they have gone fo far 
as to make a King; but this, I am fure ofy that they 
have very often declared 'what the law was, in very great 
Jtoints, and this is all that was contended for. In times 
more remote, when houfes of Commons were not fo 
ferupulous, they have frequently come to refolutions de- 
claratory of thte'law; as any one may fee, by reading an 
account of their proceedings in the* reign of Charles the 
Firft, when headed by Sir Edward Coke, Selden, Glan- 
ville, and : the great lawyers of thofedays : and this Tight 
they continued to cfaim and to exercife when Mr. Somers, 
Sfcrjeant Maynard, Sir William Jones, SrrFrancis Win* 
ntngton and other lawyers, undertook to conduft them 
prior to the -Revolution, which foft tranfaSion, altho* 
wearing 'away very faft in remembrance, is a period' of 
hiftory hot yet abfolutely forgotten. At that time, fome 
of the men- 1 have earned were thought to underftand*the 
eonftitutiori ; they had lived in ticklifh times, and ftudied 
it clofefy : neverthelefs, I do not, in this refpeflr, mean to 
tbmpare them with the refpedrable perfon I have jaft now 
fclluded to, altho' they had certainly attended the hcufe 
much more than he hasdone. 

■ In thofe- times it was the notion, that, upon- any illegal 
arreft, brother violation, by a great Minifter, of a mem- 
ber of their houfe, it was neceffary to come to a refolution 
forthwith, concerning the law upon that head, Without 
Waiting for the flow, and poffibfy ineffectual, proceed- 
ings of a Court of Juftice^ where a mere miftake, in 
the manner of pleading,- might delay for a year, or 
foffiMy fruftrate entirely the fuit. The parliament 
was anciently called, commune tanfiliufn rvgni y Communis 
reipublic* Jfynfio. And I cannot >even yet regard a refo- 
fcrfion of the Commons, in the fame light with- the Attor- 
ney, a? " a mere amufetnent ;" becaufe, if by virtue of 
any refolution of theirs, whether the fame may be pleade4 
in a regular plea or not, a man be committed to Newgate, 
die Court of King's Bench will never venture to quelrfort 
the legality of the proceeding. When the Honourable 
* ; Alexander 
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Alexander Murray was fo committed, a late great patriot* 
Sir John Philips; put on his gown, and came into the 
court on purpofe " to make a motion, as he phrafed it, 
" in the caufe of liberty," and prayed a Habeas Corpus 
for the faid Mr. Murray j which was accordingly granted 
of courfe. The caufe of his imprifonment, returned by 
the gaoler, was only an order of the Houfe of Commons* 
without any crime alledged. The Judges faid they could 
not queftion the authority^ that houfe or demand the 
caufe of their commitment, or judge the fame; and 
therefore refufed to difcharge the prifoner, maugre all the 
patriot's arguments to the contrary, and fo remanded him* 
Nay, I will .mention to the Attorney one other cafe, 
which will be worth his confidering, before he flights the 
notice of a refolution of the Commons. In the year 
1689, one Topham, the Serjeant of the houfe, com- 
plained, that being ferved with feveral actions, for. taking 
perfons into cuftody by order of the houfe, his pleas of 
their order in his justification, had been over-ruled in the 
King's Bench. The Commons thereupon refolved, " That 
"the faid different judgments, given in the King's 
" Bench againft the faid Topham, are illegal, and a vi*» 
" lation of the privileges of parliament, and pernicious 
" to the rights of parliament ; and that a bill be brought 
<c in to reverfe the faid judgments j" and they ordered 
that thofe of the Judges who were living, fhould attend ; 
which they did. Sir Francis Pcnpberton, (who had been 
the Chief Juftice) being defxred to give his reafons for 
over-njljng the Plea of the order of that Houfe, replied, 
" That he knew little of the cafe, it was io long fince* 
*' But that in cafe the defendant fcould plead he did arreft 
" the plaintiff by order of this Houfe, and fbould plead 
" That to the jurifdi&ion of the King's Bench* he 
" thought, with fubmiffion, he could fatisfy the Houfe, 
" that fuch a plea ought to be over-ruled : and that he 
€t took the law to be fo clearly." He then withdrew * 
and Sir Thomas Jones (a puifne Judge) being examined, 
faid, " That it was long fince, and, not knowing what 
*' he was to attend upon, could give no account thereof; 
" but, that if any fuch judgment was given, he hoped ^ 
" was according to law, as the matter was f ^leaded V and 
then withdrew. §irF. Pemberton was again called, and, 
bis reafons being demanded for his general affertion before- 
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ai3f, he defired time to anfwer, both to the whole toge» 
her, and the particular cafe .of Jay and Topham. But 
an immediate anfwer being infifted on, he fa id, " That 
€ * what he fpoke was quoad hoc to that cafe ; however** 
<c he gaye what he had faid, for his pfefent thoughts and 
4< reaion." Being withdrawn, the houfe refolved, after 
a debate, That the. orders and proceedings of this Houfe, 
* c being pleaded to the jurifdi&ion of the court of King's 
" Bench, ought not to. be over-ruled." They then or- 
dered thefe .two Judges to attend again on another day 5 
when they were feverally examined, touching their rea- 
sons for Qyer-ruling the plea of Serjeant Topham to the 
action brought again ft him by Jay, and ordered into cuftody 
of the Serjeant at arms. 

The Attorney, however adds, that even the Refolutiori 
Contended for Would have been of no utility, becaufe it 
might have been eafily evaded: and then ftates two or 
three cunning devices as " evafions, which he conceives 
<c would fruftrate the refolution, and confequently render 
" it, in effect, no fecurity at all." A change of. a word 
only in the " form, he fays, would fubjeel: us to the fame 
" evil." To evince this, he fuppofes a Secretary of State 
" was to grant a particular warrant, defcribing the per- 
<c fon, for the feizing the papers 5 and a general warrant 
" for apprehending the authors, printers and publi (hers:'* 
and, thereupon, fays, " he fhould be glad to know whe- 
" ther either of thefe warrants would fall under this rcfo- 
<c lution 5" and then, taking advantage of the ground he 
has got, rifes in his demands, and ventures to afk, " Whe- 
«' ther, if the words treafonable practices were inferted 
" (and endeavouring to excite to treafon, he fhould fufi 
" fpe£t to be a treafonable practice) a General Warrant 
a might not in that cafe pafs uncenfured, including both 
" perfons and papers?" Now, 1 will fairly tell him my 
thoughts of the matter, and the probable confequencef , had 
fuch a refolution as that contended for been come to. 

1 take it to be mod clear, as the law now flands, a 
General Warrant is good in no cafe whatever, for the 
apprehenfion of perfons or papers, or both ; and t'iat a 
Particular, or any Warrant, for feizing the papers, is 
Jjkewife, as the law now ftands, good in no cafe whatever :• 
and confequently, that none of all his ingenious contri- 
vances before ltated A (or eluding the law, would be, if 
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attempted, worth one fingle ftraw. Having laid this downv 
I fhall proceed to fay, that, in my poor opinion, if the 
refolutirn, had been agreed to as it arofe out of a parti" 
cular cafe complained of, it would have looked to the*' 
world as if either houfe of parliament, whenever in any. 
particular inftance this great privilege of a freeman, the 
liberty of, his. perfon, were violated in the perfon of one 
of their own members, and came to their knowledge, they 
would take immediate notice of it, on purpofe to exprefe' 
tjieir indignation again ft the outrage, in order to deter all*' 
men from doing the like for the future, and to keep frefli, 
in every bodies minds, . the law upon that head. Their de- 
claration in. this cafe, where, no doubt of the law itfelf 
could be pretended, would have convinced alL mankind, 
that, where ever the law was clear, they would not fuffer 
it to be violated by any perfon, ever fo high,. or ever fo 
great, without their immediate inquiry, and the fixing of 
an indelible brand for fo dangerous an offence. Pofterity 
would have feen in the journals, by the very cafe before 
the hcufe, that the refolution was adapted to it, neither' 
falling (hort of,- nor going beyond it) and from thence' 
«oo would all men judge bow unadvifeable it muftbe for 
any man, to infringe the liberty of the fubjeft in any one 
point. From this inftancethey would naturally realon ta 
others* Therefore, hardy, as the Attorney is* I believe 
that, after fuch a resolution, he would not venture, on 
any quirk grounded in the change of a word, to have at- 
tempted aught againft the fpirit or words of the refolution, 
by the feixure of any member, or indeed, of any man * y 
or? if he'did, that the vengeance of the Houfe, which he 
had fo trifled with, would have fwiftlypttrfued, overtaken 
and puniihed him. The Commons of England would not, 
in a great conftitutional point, between Minifters of the 
Crown and representatives of the people, endure that kind 
of quibbling which is tolerated between mere private parties 
in difputes of between meum & tuum> in ordinary caufes, 
in courts below. 

. The Attorney, indee<J, ibon after, advances* very com- 
fortable piece of news, which, is, that, "the queftion of 
** the legality of the warrant in queftion has been decided 
*> -in a court of judicature." I hope he is right in bis in- 
formation, and am very glad to hear it* but cannot help 
laying, that I never have heard fo much before j ahhp' f 
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<A rtjtk fomebody did once tell me, that in z \ trial at nlfiprlw* 
-Where this ana another point were in queftion, the Chief 
Juffike of the Common Pleas did deliver his own fenti- 
rnents aboat the Warrant itfelf. But this cannot poffibly 
be what the Attorney alludes to, asit was only the diftum 
of me Judge at ntfi prius, where this too was not the only 
point, but singled in fa& with others; and where no 
judgment has been given upon theverdift, by reafon of the 
.bill of Exceptions : which therefore is nothing, cannot 
hereafter be cited in argument as an adjudged cafe, and by 
-jk> means comes' up ta an aftual decifion of a court of 'judica- 
ture ; as, That always implies, that the point of Jaw was 
folemnty argued Upon a ftated queftion, before one of the 
-fopreme courts of law, that is, a bench of Judges, and 
by thera deliberately determined and adjudged. 

As to the allegation of its' being " in the power of any 
* one of the patties! a&ing under that warrant, t6have 
** brought it into iflue at his option ~" what is that to the 
f»rty injured and a&edi^i/i, if he-bad it not in his power 
to have done fb ? 

But without entering into all the obliquities of chicane, 
which may be pra&ifed to delay for two years together, If 
not entirety to prevent, any determination ; there arc 
many people who will never believe* that for.fuch a reafon 
alone, any Houfe of Commons, in an effemial point pf 
liberty, touching one of their own rhembers, would wait, 
jefpecially in a clear cafe where the law was not doubtful, 
to Tee what might or might not.be done in any inferior 
court, but would immediately come to a ftrong refoitrtioft 
in behalf of thefubje&at large, thatfhould jn their printed 
votes pervade the whole kingdom ; and not leave any 
-country gentleman, or other unlearned man, in a futuce 
cafe of a like fort, to fend for information to fome prac- 
titioner of the law, before be could tell what to do in the 
matter. 

Where the birthright and immemorial franchise of the 
iubjedt has been broken, why fhould not the Common*, 
when aflembled, come to a.refohition ; after a complaint 
made to them, the feci apparent, the law certain ? Would 
it not have been constitutional ? Would it not have been 
fatisfaftory i When it was directly advanced, that it would 
be an infult on the imderftanding of mankind, to pretend 
that the ufage of a political office could wertttrn or fu/~ 
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{>end the law of the land-; did any one man attempt to 
gainfay or contradict the pofition ? And if, a recent de- 
termination at law by any Judge had been upon the point $ 
is it not an additional reafon for the Houfe not hefitating 
about a damnatory refolution ? Or, rf as was before ur- 
ged, perhaps a little in confidently, the point by feme 
means or other, was (till hanging undecided in the courts 
below; was it not fo much the more neceflaryfor the par- 
liament to prevent any fufpenfe thereby in people's minds, 

'about their clear birthright? Nay, as every body knows 
that the prefent Houfe of Commons is independent, what- 
ever others may have been 5 will not the reception, the 
difcuffion by the longeft debate in the journals of parlia- 
ment, and the fubfequent fufpenfe and indecifion of the 
point, make men who had no doubt before, begin to 
doubt alittle now ? What fhould make a free, constitu- 
tional and independent part of the legiflature, when ap- 
pealed to by one of its own members, (I may fay fled to, 
as an afylum from the violence of thofe pretending the au- 
thority of the crown,) refufe to come to a decifive refo- 

r lution in favour of their own and every other Englishman's 
boafted inheritance ? May not this create a doubt in many 
a fenfible man's mind where there was none before? If 

;the times had been arbitrary, men might have thought 
the crown perhaps had interpofed, and that the Commons 
were therefore afraid to perfift in the aflertion even of 

*htir known rights. But there not being the lead: ground 
now for fuch a furmize, it will make many men at a lofs 
how to account for the parliament's taking up thef matter, 
confidering it, and then coming to no refolution at ?11, 
but adjourning it Jim die. The point wasfo great, that 
never were .the eyes of mankind more fixed upon their ro- 

-prefentatives. Indeed, 1 never faw more ftir in the Houfe 
itfelf, every body preffing his friend to ftay and vote : thfr 
Secretaries of the Treafury, and other men of confluence, 

'were remarkably active ; and every thing wore the face of 

-•a decifive day. Why, after all, no refolution was come 
to, I never could: learn. Lam fure what has been urged 
without doors, has not the leaft femblance of reafon or 
conftitutiorc. Indeed, in all my reading of paft times, I 
have never met with any like it. On fuch points, the 
Commons ever ufed to proceed to a ftrong refolution. 

-What therefore influenced the minifters on that day, I 
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cannot guefs, unlefsit be what I dare not name. The 
'common report is, that they carried their point, in coming 
to no refoiution, but by fourteen ; that during the debate, 
they were apprehenfive the majority would be againft them ; 
that many of their very beft friends voted, and fome even 

• fpoke againft them ; that fome fons left then* fathers, and 
« others with difficulty went out of town ; that many mem- 
bers, who had not attended the whole feffion before, came 
down, fome from fick-beds, others from foreign parts ; 
and yet, alter all, altho' the Houfe fat two days on the 

• matter, the firft day from three in the afternoon through 
the whole night, till near feven the next morning, and 
the other day till half an hour after five in the morning, 
the deciding reafons againft coming to the refoiution pro- 
pofed, prevailed only by a majority of fourteen. The 
crowd and agitation of people about the Houfe was inex- 
preffible; fubftantral old Citizens, who could not deep 
from concern, flopped members as they pafled jn their 
chairs, taknow the event ; in fhort, the face of mankind 

. could not fliew more' diftrefs, if the conftitution had been 
actually giving up to a Stuart, in one of its moft eflential 
and vital parts, by a Tory and paffively obedient parlia- 
ment. And why all this ? I am curious to know ; I muft 
again from my heart declare, and I conjure, therefore, 
thofe who do know, to give the public their reafons for 
the fame. 

- What " neeeffity of peculiar circumftances," the At- 
torney may think there fhould be *< abfolutely to require 
** their interpofition," I know n6t: but I /hould imagine 
thefe few circumftances would be fully fufficient ; namely, 
that the ad complained of was committed in time of pub- 
lic tranquility, without a colour of law, by a King's mi* 
nifter, upon one of the reprefentatives of tne people, in a 
free country* on a charge of the. moft difputable of all 
crimes, which is at moft but a mifdemeanor ; when tod, 
however apparently libellous the words might feem without 

- doors, perhaps ^to borrow a common word with the At- 
* tomey) no man would fay, they would have been deemed 

libellous, had they been uttered by any member in his 
place within doors, fmce the memorable cafe of The 
Five Members. 

Moreover, to return to the refoiution propofed, where 
a practice has obtained in a high office, which rs clearly 
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r contrary to.law,, and it; is a matter that nearly affbfls rt*e 
perianal privilege of every freeman, it feems to me that 
the? y^cy thing which a Houfe of Commons would nau- 

' wily do, is, to come to- a refolution, damning, that prac- 
tice, and to go no farther ; for to bring in a bill upon 
the occafion, would look as if a new law was necefiary, 
becaufe prior to that the practice had been efteemed legal, 
or at leaft very dubious. The bringing ki a bill would 
be countenancing, in fome meafure, what had bpen donp, 
and look like a new regulation fetting a-foot. . Bef}dep, 
an ail .parliament pewly made, is not fo venerable \n 
the eyes of the world, or fo fecure againft future altera- 
tions, as the Old Common Law of the Land, which has 
been from time immemorial the inheritance of every Eng- 
lishman, and is, pn account of its antiquity, held, as it 
were, facred jn every man's mind. 

If a matter pf conftitutional concern and : alarm be 
fiirxed in the Houfe, and the Members do not feem clear 
about t^ip! law, i,t is natural and ufual for the Houfe to go 
into, of appoint a Committee, for the purpofe of looking 
into precedents, fo fee how the Houfe has ailed in fimilar 
occauorjs, and what the conftituiion is; but, when the 
matter, is fo clear at the very firft blufh, that nobody has 
any doubt about it, one cannot readily frame to onq's 
mind any reasons againft coming to a refolution at once 
that may fatisfy the Public, To call for cafes of thjs 

.having been done is un/ieoeflafy, becaufe the nature of the 
thing ljhe\ys itis right* Some things are fo plain of them- 

.ielvcs, that no cafe can make them plainer. This power 
of interpofition in the Commons, Hows of neceffity from 

.the nature of the government; they could. not be the 

. grapd intjueffc of the nation, the great counpil of the realm, 
fponfors for t(ie republic, or guardians of .the rights of 
t}ie 'people, without pofleffing it* To fuppofe that the/ 

.hayq the ^ power of inquiring, and that it fhould bp proper 
for them to to do, and yet not come to any refult, in 
confequence of fuch their inquiry, feems to be paftun-* 
derftapding : and, where a matter is among the firft prin- 
ciples of the conftitutiop, it .is in vain to be looking for 
cafes $9 prove if j nay, fuch p. proceeding would look as if 
this right could not be put in ufe, unlefs fome inftance of 
its having been exerted were produced to warrant the ex- 
ercife of it. But, indeed, there is another reafon why 
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examples need not be cited, which is that tfiey are fb nu- 
merous, that no man can read through the times of the_ 
four Stuarts, without finding the journals of Parliament* 
full of them. • 

As to the inftanccs quoted and ridiculed by the Attorney,, 
it feems to me that they direftly apply to the main hinge' 
of the difpute, that is, to the pra&ice in Parliament o£ 
interfering by refolution in matters of law; nay, they go 
{fill farther in point, for they prove that the Houfe has 
interfered by refolution in matters of law, where prece- 
dents and practice were cited, and admitted, in fupport of 
the malefactor; and that this had been done, not only in 
cafes of public concern, but even in a private cafe, where. 
the illegal warrant icfelf had been ifiued at the deii're of a 
father againft one of his own children, upon a mere family 
motive. In this laft cafe, the Ample fact was this, Lord 
Danby fitted out a fmall veflel with arms, unknown to his 
father the Marquis of Carmarthen, Lord Prefident of the. 
Council, who acquainted Lord Nottingham, the Secretary 
of State, with it ; he had not time to put this information 
into writing, nor was it upon oath, but wrote it, upon 
memory, for his own fatisfadlion. Lord Danby is taken, 
up, and fays, ** the veflel was his own, and fitted with 
** the arms it had before to make ufe of for his diverfion ;" 
which the fecretary found fo ingenuous an anfwer, that ha 
releafed his Lordftiip without bail, upon hispromife on hia, 
word and honour to appear upon fummons. Some of the 
Members, however, faid, " This proceeding flicks not, 
€C only on the people, but their Reprefehtatives may be 
« in danger. If, by intreaty, a man may be taken up in 
«* this manner, every mother's fon may be taken up. Na r 
c * tural affections muft not be ufed to try tricks with the. 
41 government. Lord Nottingham granted the warrant 
« c without oath. Howard fays> it will juftify Lord, 
** Nottingham, becaufe he had his information from a 
* Privy counfellor." " I would be fatisfied whether a 
** Privy-counfellor muft not give information upon oath,. 
«* as well as another? If this warrant was granted as a. 
* c . Privy-counfellor, or a Jufticc of Peace, I know no> 
u law for it ; for, if fix Privy-counfellors doit, and here 
cc is but one, it is worthy your confideration. If as a. 
•* Juftice of Peace, he cannot take up a man without 
" oath. If one: Couniellof fhall whifper to another, and 
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" imprifon a man, I know not who can he fafc. If w«r 
u take up this now, at the rate ele&ions go at, and the 
" determination in Sir Samuel Bernardifton's cafe, they 
" may have a Parliament as they pleafe. I know not but 
" that it may be in the power of one great man to make 
€t a Parliament. I fliould be loth to go without this be- 
u ing decided j there would be no fafety for me when 1 1 
" am at home. In two months this man may go round 
u the Houfe thus : I hope, as EngUJhmen* we fliall not 
€C forget our rights j and any man that will do this, is not 
<* fit to be employed in the government. I would not 
" have it go off that he can warrant the thing. Profe- 
u cution of a writ will hinder a member from his attend- . 
c< ance. He faid, " the warrant is for treafonable prac- 
u tices," which is bailable. I hear it moved to refer it to 
4< the Committee of Privileges to inquire into it ; but I 
cc think that not fit. From whom will you have inforraa- 
" tions ? Will you fend for Lords Nottingham and Car- . 
€< marthen ? I would have a good correfpondencq with the 
€t Lords : the Peers will not come to you, and there will . 
** be a rupture. But if you will come up to the motion, 
c< for your honour and eafe, vote the breach of Privilege* , 
" and then addrefs the King to take order, that the like 
" be not done for the future. Granting the warrant is a 
c< thing that muft not be pafled by fo haftily. You will find. 
4C few meflengers that will deny fuch execution of a war- 
<c rant. The Meflenger (fays the Speaker) undoubtedly 
4< breaks your privilege, as well as the bailiff that arrefts 
*« your Member. The bailiff and he that fues out. the 
iC writ againft a member (adds Mr. Hawks) are upon. 
" record ; and if you only call upon the perfon who does 
u officiate, your privilege will be quickly loft. Whoever 
c< iffues out the warrant, is more, or equally, guilty than 
€t he that executes it, (fays old Sir John Maynard.) As, 
" this cafe ftands, a member is impnfoned, and a warrant. 
c< is made to take him for treafonable praftues ; if we take. 
" notice of it, and let a member fit among us fo accufed* 
u we cannot well anfwer it. We are to vote it a breach, 
" of privilege, and then inquire what thofe treafonable, 
«\ pra&ices are. At this rate we may all be imprifoned,. 
** and whipped to our lives end. Vote it a breach of pri-> 
'* vilege, and fit not mute upon fo plain a breach. (Tq 
*• which Sir John Thompfon fubjoins) He that touches. 
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" the Parliament* touches the vital part of the nartdiK 
44 The man is not fit to, be Secretary that carries about 
" him the legtflattve authority to commit in this manner* 
" The Meflenger had been clapped up, if he had not dona 
" it. Put the queftion thus ; " That granting the war- 
€< rant without notice, &c. was a breach of privilege* 
* c &c," The Houfe then refolved, That the granting 
" a ^arrant to arreft the Earl of Danby, a Member of 
** this Houfe, and the taking him intocuftody by virtue 
* 4 o( that warrant, is a breach of Privilege of this Houfe." 
The four cafes are perfe£Hy appofite to thfr great queftion 
of parliaments interpofing by refolution, whej$ the known 
law has been broken by the hand of power* Andy I 
ftould think too, that if a cafe confifts of four points, and 
a precedent can be found for each point, . That cafe would 
be fully proved by tbofe four precedents, aqpptding to my 
notion of logic* At leaft, a man who denfcs the. reafon** 
ing on this head, has no right to accufehis^nugontft of 
C4 unfairness and quibbling," as the Attorney does through- 
out $ and, from what I fee of his performance, (hould 
therefore imagine he could only do fo, in orde^to foreftaft 
the charge, and to prevent its being applied to himfelf. 
And to far from being angry, as he is, with two of thefo 
cafes, for being applicable to a Chief Juftice of the King* 
Btnch, I like them the better for it, and wUh, that when-* 
ever a Chief is found to be dandeftinely. meddling in mat** 
^ers of ftate, in perverfion of the law, be may b< dragged 
into broad day-light,, and his name and memory b$ branded* 
for ever, to the lateft pofterity* I cannot, indeed, -figure 
to myfelf a meaner or more pernicious perfon than a Chief 
Juftice, with a $aat income for life, givtf* him by the! 

{>ublic, in order to render him independent, privately 
iftening to every inclination of every miniftry, and warp* 
mg and wire-drawing the plain letter of the few, in orde* 
to accommodate it to their inclinations, inftead of purfuing 
the courfe of eftablilhed precedents, inviolably, intrepidly, 
and openly, without regard to party or >p*rfbn. The 
chapter of expediency is the very worft fource.of adju^ 
dication, infomuch as it tends to the fettiog afloat, by de- 
grees, the whole law of the realm. 

'* In our law, the Judges are bound, by a (acred oath,. 
u to determine according t9 the known; laws and antient 
" cuftons of the rodm, fet down in judicial decifions and 
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'* rcfol ut Ions of learhed, wife, and upright Judges, upon 
M Variety of particular. rafis and cafes, which. when they 
•• hate been thus in ufe .and prafiifed time out of mind, 

* are a part of the. common law ©f the kingdom. And 
•• it is a mtft dangerous thing to ihake or alter any of the 
*' rules ,of fundamental points of the Common Law* 
•' which, itl (ruth, are the main pilars and fupporters of 
* r the tabrick of the Commonwealth. To have.nQ rule 
« to decide controversies but the rule of equity, is to 
««• -begin the world again, and to .make choice of that rale* 
** whkhcut of mere neceffity>was Jiiade ufe of in thcin- 
« titricy of the ftate and indigency of laws. And to fet up 
** this rule, after laws are eftablifhed to.relieve hard cafes 
** and leave the matter at large, is.it not rather unravel* 
< c ling, by tmperceived degrees, the fine and clofe texture 
tt of 'the kw, tybich has been fo many hundred years 
** malting? The laws of this kingdom are not, now-a* 
«« days, tobe-fpunout of -mens -brains, pro rt not a? k 

- *« T& altow **f any man's difcretidn (fays Lord Coke) 

* that fits In the feat of juftice, would bring forth a njon- 
*' ftrous ednfufioft." it' is, indeed, wonderful that any 
man fllouid have fo fertile adifpofitiqtH for, let his abiti* 
ties be what they Willi he will always be regarded as a con-» 
teiriptiMe ; perftfriage« -This fort of > profligate magi/bate 
niaybe fure of bcing^ufed % every miniftry, but of being 
efteemed by none, feeing no fet of men can depend upon 
Aim any longer than* they remain in office and power j his* 
dnly principle of adlior* being, an implicit obedience to the 
*ld tutelar 3$a«nt at St* James's. He muft be, in truth, 

::; v, A'ttnfifroV* foe, and afufpicious friend,, ... 
\'" Dredtfirie e^n fools; i * :. , 

* * . * . •» . ' * i .' • • 

'And "Ctfwardfae in a Judge is but another name for 
* f <fc>mij*ion.— < 

< 'Since tbeft'tM^eocaroples -of the Commons declaring the 
raw, even -.In ioppoStion to the prance and decifions of 
Chief }dftkcsy'hav«' been mentioned,! cannot forbear 
noticing tw4 of three ctrcumftances in their cafes, which 
tally moft furprifingly with fome<of the db&rine I have 
advanced, and 'with the- caufe |Jiat gave occafion to it. 
Tht com«fitteer reported Jeverai cafes of.reftraints put 
lipon Juries by JU-C« J*i Keeling; .among.. other things, 
"'* • *' that* 
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that, * in an inDi&ment For murder; - which' the Jury 
* c found manslaughter, becaufe they found no malice pre- 
u pence; he told them', they muft be ruled by him in mat*- 
44 ter of law, and forced them to find the bill, Murder; 
" and that the man was executed accordingly, without 
" reprieve, notwitbftanding the addrefs.of the Gentlemen 
•' of the Bench to him. That he forbid, a Habeas Corpiitf, 
<( and a Pluries to be ifliied oat ; fo that the .party was 
" obliged to petition the King." The Houfe thereupon 
refolved (i.) •* That the proceedings of the laid h. C. J. 
*-* are innovations in the trial of men for their lives and 
* c liberties* And that he has ufed an arbitrary and illegal 
t* power, which is of dangerous consequence to the lives 
*< and liberties of the people of England, and tends to 
*< the introducing: of an arbitrary government* (2.) That 
•«* in the place or judicature, the L. C. J. has undervalued, 
*' vilified, and contemned Magna Charta* the great prg» 
** fervex of our lives, freedom, and property." As to 
L. C. Js. Scroggs, there was a great complaint againft 
him, for his treatment and discharge of a MiddUfix 
Grand Jury, before they had presented all their bills, for 
-arbitrary proceedings in cafes of Kbet 9 and other matters, 
and for ifluing of rilegal General Warrants for perfons and 
paptrs* The Law-members in the Houfe urged, That 
** if a Grand Jury be difcharged wbilft indictments are 
^depending, there could. he no proceedings of Luftice. 
*< The Jury was likewife blamed by the Chief Juftics, 
'** and told, that they middled with matters which concerned 
*' tktiH not. In former times, Judges had one rule of 
+* juftiee to go by, and' another of policy, and if Judges 
*' once undertake that* there it an end of all lajv. Shall 
* c we have law when they pleafe to let ua, and when 
*' they do not pleafe (hall we have none I It is affiimioga 
" legiflatiVe power, by which a Judge makes bis will a 
*' law* Do as yon have den* already in this Parliament, 
*' make a vote upon them. If you do not deeply refent 
"this, all your laws will fignify nothing to pofterityj 
*« for all is at ftake, if men take upon them to proceed fo 
.** arbitrarily, and are fo fervite as to violate laws for fdf- 
■** ends. I will not define the offence, hut, I think, 
** thefe proceedings do fubvert the fundamental laws, and 
*' fo I would go to. the utmoft feverky of judgment. 
*' The fisft violation .of Magna* Cbarta, vraa from the 
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«< two Chief Joftices Trefilian and Bflbtap, and thefe 
" Judges have now taken upon ,them to fubvert the 
c< rights and privileges of the fubje£b My opinion is to 
€i make the quefiion before the Hottfe general. In Scotland 
* c ihey h*ve what laws their governors pleafe to impofc 
(< upon .them v let us take care that our condition be flot 
,« brought to that. I would gladly know what ^ay therfc 
* c is to bring a great criminal to puniihment but in Parlia- 
. <( ment (and we have little hopes there, by what 1 have 
"fcen) if ever you admit judges to let Juries, or not* 
44 inquire into offences as they pleafe. I think I can re- 
«' member a precedent, when the judges took upon them 
" to violate the laws, and fo did violate the King's oath 
" and their own, and were hanged for their pains ; and 
" I (ball make no great fcruple to do it again. Printing I 
«< take now to be free. A fubjeft hath, by law, liberty 
" to write, /peak, or print ; be may be tndi&ed, if he 
«* tranfgrefs, and it is at bit-peril, if he offends. Shall 
" not a man fpeak unlefs he be liteenfed; The Court of 
" King's Bench was at ScroggsX direction. But, if 
" Judges can be found to make new laws by their inter* 
,".p relation of the old ones; and if Treafurers can be 
" found, &c.'V " A Committee was appointed to exsr- 
" mine the proceedings of the Judges in Weftminfter- 
** hall, and to report the fame, with their opinions there- 
>* in, to the Houfe." Upon the report of the Com- 
mittee, c< the Houfe refolved, ntmnecontradicente^ That 
.*< the difcharging of the Grand Jury by the Court of 
44 King's Bench, before the laft day of the Terra, and before 
" they nad finished their presentments, was arbitrary and 
(( illegal, deftru&ive of public juftice, a manifeft violation 
"of the oaths of the Judges of that Court, and a ttoeans 
i (< to fubvert the fundamental laws of this kingdom : That 
4 « it is the opinion of this Houfe, that the Rule made by 
. v the Court of King's Bench, againft printing of a book, 
44 called The Weekly Pecquet of Advice from R%me % is 
" illegal and arbitrary, thereby ufur ping to themfeives 
« legiflativae .power : That the court of King's Bench, 
" in the impofuion of fines on offenders, of late years, 
," have a&ed arbitrarily, iHegal, and partially : That the 
44 refuting fufficient bail in thefe cafes, wherein the 

- « perfons committed were bailable by law, was illegal, 

- " and a high breach .of the liberties of the fubjedt ; and 
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* That the warrants * iffued by the King's Bench are* 
" arbitrary and illegal. And it was ordered, That thd 
«« faid report, and the feveraf refolutions of the Houfe 
«« thereupon, be printed ; and that Mr. Speaker take car* 
M in the printing thereof apart from this day's other votes.* 
Thus did the Commons behave in the cafe of two Chief 
Jufticesof the King's Bench* and their conduft is fodecifive 
upon the poirit we now are, that no words can add to the 
force of it. But there was another thing, which was done 
in the fame feffion, that 1 cannot help relating. The 
Under Secretary of State, by direction of Sir Lionel Jen- 
kins, Secretary of State, who had received a verbal order 
from the Clerk of the Council for the purpofe, writes * 
letter to a gentleman at Dover, defiring him to wait upon 
the Mayor, and dire& him to fefeeaman, if he fhould 
land there, together with his companions, and detafa 
them until further directions % and In this letter there is in- 
clofed a particular defcription of the Man, and his name 
faid to be Norris or Morris. The information upon which 
*his letter or order proceeded, was not upon oath. How- 
ever, when Norris landed, he is taken and carried before 
the Mayor, who thought it reafonabk to commit him to 
the common prifon, and to fetee his papers* When that 
'was done and known, there were two orders of Council 

* " Ang. Si Whereas there are divers ill-difpofed peWbns, who do dally 
print andpubEfli many .feditious and trcafonable book* and pamphlets, endear 
vouring thereby to difpofe the minds of his Majefty*s fubje&s to fedition and 
tebeilWn: And alfo infamous libels, reflec*ting upon particular perfbns, to 
-Cha great icandal of his Majefty's government. For fupprefling whensof, Ida 
Majefty has lately ifiued his royal proclamation $ And for the mare rpeedy fap- 
preifing the faid (editions books, libels and pamphlets, and to the end that the 
Authors and Pubiifhers thereof may be brought to their punilhment : 

" Thefc are to will and require you, and in his Majefty** name, to charge 
and command you, and every of you, upon fight hereof, to be aiding and af~ 
sluing to Robert Stephens, Mefleoger or tne Prers, in the ieizing on all fuck 
'cooks- and pamphlets as aforefaid, as he mail be informed of, in any Book- 
alters or Printers loop* or warehoufes, or el&where whatsoever, to the end 
they nuyie dtfpoiedasto^awfliall appertain. Alfo, if you dull be informed 
of the Authors, Printers, or Publifhers of fuch books or pamphlets, as are 
above mentioned, you are to apprehend them, and have them before one of 
r his Majefty 's Juftices of the Peace, to be proceeded againft according to law, 
Patad this gaty of November, 1679.: ; 

To Robert Stephens, MefTengerofthePreisj, and to all Mayors. Sheriffs, 
Bailiffs, Conllables, and all other Officers and Minifters whom thefe 
many concern, 

v?« acroggs* 
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to the Mayor to flop and deliver him to a M^flengor, who 
is Tent down on purpofc to kriog him before (he Council, 
in cwftody j and the papery are ordered la be lodged in the 
council chert. N orris*, after being examined, was tirf- 
miffed, and it was decjajrpd t there was no farther caufe of 
detaining him ; and the verbal order firft mentioned was 
never entered in the minute-book of the council. Upon 
this cafe, a complaint is made to the. Hottfe of Commons, 
-who immediately appoint a Committee to : inquire mto and 
report the matter to theHoufe, which is dope accordingly. 
The Members enter warmly into the grievance, and fome 
of them fay, ** I would. know how the Privy-Council 
u came to have a description of this mam jp may be, 
"the French Ambaflador has had fome influence in 
'« Council*. I do not know what ftopprng a man on the 
44 way ok road is, to be immediately fent up to the Courts 
•*, cil by a Mayor or Officer, upon verbal order. I know 
".nothing of a verbal order of Council ! In cafes ofnecef* 
"fiy t* ttwnit UUgal aflims — thefe are ftrartge aflbtioas 
" for what have been done, f or what may be done. , The 
44 Thing is all of a piece, for fome great per fens* are con* 
M ceraed in it. Let Gentlemen make it their own cafe. 
"I fee not who is to blame, bat he that figns the war- 
*>rantj nothing; appears to you elfe, therefore put a 
•* brand upon it. A parcel of men there is, who abufe 
** the Jtingr/w^d ftitt you nruft be tender of them, and 
"rbefetoen moftftill be about the King." Thereupon; 
Sir Lionel Jenkins very honourably took on himfelf the 
letter written by his Under Secretary, and laid, inexcufe 
of himfelf, that he was but minifterial in the affair, owned 
liehkcfthe information from a man who had it from ano- 
ther,, and that he related it to the Council as he thought it 
hi* duty ; that he had thereupon a verbal order to Jeize the 
perfpn informed of, and, in confequence of that, gave di- 
rection to his Under Secretary to write the letter before- 
mentioned, and if any thing had been done unjuftifiable, 
that he himfelf muft anfwer it j that he thought it was 
treaibn for a Rornifh Prieft to be upon Englim ground, 
and felony ir\ Norris to receive him $ and that, in his poff, 
*he could do no other than obey his fuperiors ; and that he 
humbly took leave to aver, that a verbal order in a Com- 
mittec of Council, is what is not entered into the minutes 
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fof ; the counciL The Houfe tfefired Sir Lionel ****** 
<fravv, which he t accordingly^ did^ and then thuy refolved^ 
ft- That the late imprifonment of Peter Nriiiis, ; r afcOwer* 
* 4 was illegal } and that the prboeedingxtf Sir Amid Je»± 
^ kiqs t Knight, one of the principal Secmaries otf Stftttf} 
fc :by defcribing the perfon of the feid-NoriSs, and dirtcV* 
•t irrgfuch hts^mprifonment, was iftegaJ and arbitrary j* 
and they made an order for printing the cafe of Petei' War- 
ns at large, which was likewise Jone. NowV htof did 
Commons, without any communkacioti witb the^ Lor^s* 
refolved a point of Jaw,' altho'-Nftwis might have brought 
an* aiftiori if . fabV impriibmrienty . had the opinion' O? It 
court <tf law, and recovered dttpaga for a- fatisfa&loif 1 o*f 
hi* iajiuy p aindhe was- no member of their houfe. < *ThH 
refbliptioti too v was not made a^aiferodationlfbraityifature} 
bUi r nor ifor articles of impeachment, but merely 40 dattui 
an illegal and grievoae watrant* ■:*;: -^. i .r -. -v. ; * 
Such /hariv been the conchicl;and imerpoTition^f «hd 
Commons! under : the' houfe lafV.Stafcrtj both> father -anti 
fori, with re|j*4fc to !*£e!law;rj£ this kingdom*, Wh<m irf- 
vaded^ ty> great. officers jrf» fate ; and yet 1 theie were* 
Princes who claimed a t right of governing, the kingdotii; 
paramount the laws, jure divino j whereas it is theh&rtduY 
•f hi* prcftnt <Majefty?s family 4o 'derive their fole tkle 
from the choice* of the people, (from ahiEnglUh *&<*} 
parliament? '-There » -not, therefore,, the kail divinity 
rhatxan nowbepofflbly imparted. from tbe^throneJCDPany 
of the pfefiint»kniniftry ;. they are mere men and cmattiretf 
of -civil pblfcp, and tbeir> a&ions) may .be judgefl t^ tjbfc 
eomroooalMrof. the dandy -wisboiif either blaiphemyy or 
any^xtcaqr mttary or occafiorwl ftatute for the puf po«« * ' 
- T.hi& bddg .fo, lam amazed that the Attorney ihoqttf 
think* tnllraeefiary ; becaufe, : if;, there, be no law now* 
aRiftiqg, chat authorizes - General* Warrant* iii any d*fe> 
whatever, it *ea My feems tDhelridicokxMrtb bring- iaabitt 
** to reguhte^what does' not»esgfk;"; ai» argument,; J-fiiiid, 
which heafcds,not to comprehend* aaerelyubeoaitfe he 49 
unable to aufwen- it*, * Tb*\.Ey|K h the prance inf 
nfage, which has gro^nof late, within the. time of ous 
fathers, in a clandeftine officty contrary 40 the. iundaJ 
mental .law ofthe land j and when this' practice has been 
detected, the parliajnent need only damn, it, af^d ^leavd the? 
' - - lavf 
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law *» k Was, without " the alteration evin of an Iota in 
" matter or form." The Attorney, by an ad of par- 
liament* would, I perceive, fain make law of this modem 
u&ge, voder a pretence of bettering thereby the old com- 
mon law; but, I fancy, he will find moil people of 
opioion againft him, and as much afraid of his coarfe hand 
at of his fupertors refinements, and, therefore, beg to 
hart the liw remain as it is. No a£t could poifibly an(Wer 
the end of a refolution, unlefs it were, perhaps, a fhort 
declaratory ftatute of three Jines, reciting that, «* Whereas 
44 a noVel pra&ice, had of late years gained footing in 
«« feveral minifterial offices, whereby General Warrants 
<( for the apptehenfion of perfbns under a general defcrip-* 
** tion, without naming any in certain, had been tflited 
" from fuch offices, contrary to Magna Cbarta b repeat-* 
<« edly confirmed, and to the immemorial and eftaMUhed 
«* rights of every Freeman, and to the known laws of the 
« realm ; Therefore, by the dire&ion and content of 
« King, Lords, and Commons, be it declared, Thar 
" fuch pta&ke is in all cafes illegal, repugnant to the 
" fundamental principles of the conftitution, dangerous 
" to the liberties of the fttbjed, and abfoluteJy unwar« 
« rantable." 

Old Sir Edward Coke faid, with feme humour, in 
Charles. the Firft's reign, at the head of the Commons in 
their conference with the JLords— - u For a Freeman to 
« be tenant at will of his liberty I I will tierer agree to 
" it : it is a tenure not to be found in all Lktkhn? " It 
^ is (9s he fays in one of his treatifes) a great deal better 
" for the ftatc, that a particular offender fbould go unpu* 
«' niflied, on the one hand, or that a private pcrfon, or 
" public minifter, fliould be damnified on the other by 
« rigour of the law, .than that a general rule of law 
" ihould be brtken, to the general trouble and prejudice 
* of many." Therefore, I beg leave to enter ray pro* 
teft againft any bill, to regulate what I hope will never 
txift. The ancient Britons in a body, told Auguftine 
himfelf, ft n$n poffe abjif\ fwrmrn'tonftnfu & iicemia prifds 
abScare mmbus. And, as to his prefent Majefty, one 
may fay, in the words of the famous Serjeant GUnviAl^ 
(fince I am in the humour of quoting) " These /is no fear 
** of trufting him With any thing but ill couafel againft 
v *« the 
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** the fu£je&;" fori when once be is truly informed 
what his people's prifci mores or Common law is," he will 
never countenance any officer in abdicating them abj\\ 
confenfu et licentia J r noriim» 

I can allure the Attorney, that 1 have, according to 
his directions, u ferioufly attended to his arguments.'* 
However,. I very much doubt, whether the Miniftry will 
pardon him for obtruding his private reafons as thofe which 
weighed with them, to put eff the determination of the 
queftion. Indeed, if any of the arguments he has adduced 
on this head, were really of weight with them, I fhould 
think. it , muft be that, which he grounds on the imprac- 
ticability of. pleading', with effefl, fuch a refolution in any 
of the courts of Judicature; for Ifincereiv efteem this to 
be by fa/ the moft fatisfaftory of all. I know,, my Lord 
Coke does, fay very emphatically, that the fcience of beau 
pleader is the very heart+Jlring of the law. It would 
therefore, I confefs, be a lamentible thing to have the 
Crown-pleaders "divide/i and confounded?: in this their 
nice and artificial department of the law. Confidering 
the prefent knptty difficulties attending thefe gentlemen^ 
to throw, any additional, rub or Humbling block in thehr 
.way, would be unpardonable in any good humoured admi- 
nistration. . I do not, however, pretend to form a deter* 
mifctte judgment of the miniftry's reafons for avoiding ,a 
refolution, as I have not vanity enough to fuppofe I can 
fathom them* Perhaps^ they might be fomewbat prefled 
in time, having other weighty affairs in hand, that the 
Vulgar know, nothing of, and therefore would not come 
to any declfion of the point, feeing they could not give it 
the parade of. a folemn difcuffion upon the report of a 
committee; or, ,they might oppofe the refolution, be- 
caufe it wa$ moved by the opposition, refolving withall to 
refume it themfelves the very next feffion; which laft, 
indeed, I am very apt ta think may be the cafe ; or, per* 
adventure, there/might be other lefs oftenfible and more 
predominant reafons for their having fo notoriot fly ex- 
erted the utmoft of their ftrength, merely to avoid the 
coming to any re/bluiipn at all. They faid nothing in* 
conftftenc with anycondt*&; and, as many of their beft 
friends Voted agaiftft them, it cannot be iuppofed they 
would run fo mush rift, without fo«e very extraordinary 
N reafons 
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fceafons for To doing. It would not, however, he diP 
agreeable to the publie, to know from the pen of a mini- 
Iter, efpecially, from one of them that declines no labour, 
and has been a praftifing lawyer himfelf, what really were 
the arguments that fwayed him to be for an abfolute ad- 
journment of this queftion, when fo many people were 
of opinion it would have been more for his intereft to 
have taken the popular fide, and agreed to the refolutioft, 
if not as firft moved, at Waft, as finally mended, nar- 
rowed and particularized by his learned co-adjutors. Such 
information would be much more acceptable, than the little 
icraps of politics and intelligence, which one now and 
then finds in the Daily Gaztttter, and which the common 
reader, upon the very firft view, attributes to Jemmy 
Twitcher, for his fecond, Dr. Shebbeare,) who, I pre- 
fume, is not of the Houfe of Commons, and is, perhaps 
fame man that is too much ^acquainted with law, an<J 
of too little gravity to be equal to fuch a performance* 
and therefore, contents himfelf with doing bufinefs in 
another way, and only now and then writes off a fquih* 
updn bis knet, for one of the daily papers, as any matter 
happens to ftrike him, at home, in the coffee-boufe, ot 
at the tavern ; in company with his wife and family, hit 
miftrefs and girts of the town, with minifters of ftate, 
gentlemen of fun, bawdry and blafph'emy, or fingers of 
catches. Altho*, I know it is the opinion of fome people* 
that any thing will do for the public (poor John Trot.) 

The Attorney fcems to think, he has fo fufficientty 
defended the Majority, that he may fwagger a little, and 
therefore aflcs, Is this all that you have to complain of r* 
1 really thought you could have made out a more moving 
tale \ What is capable of movirjg him, I know not ; but 
I can allure him, that people in general, think the plain 
ftory fo bad, it is not well capable of being exceeded t 
end, all he has convinced me of, is, that there is nothing 
fo bad, but fome man or othfcr, for the prefent penny* 
may be found hardy enough to undertake either the execu- 
tion or the defence of. When I hear a man call an a&ual 
arreft of a member of parliament, on the mere change of' 
a libel ex affichj and the feizure of his papers, " a phan- 
44 torn of imagination >" and remember to have heard \hk 
fame man declare at -hie- 3>utfet upon this queftiOn 40 a 
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wy &&* affembly, u that he had long been a member of 
" it* but had rarely attended, becaufe he did not think 
<c it wcrth his while before, having more valuable bufmeft 
« c elfewhere 3" and recollect fcarcely ever to have feeti 
bim ifi that aflembly, or at leaft to take any rart in it, ex- 
cept when the confirmation of " another pillar of the 
" conftituiion, the Habeas Corpus law*" was in agitation, 
iy virtue of a biU too (the mode that he now feems fond 
of and that he then gave an earneft of his patriot! in by 
being the champion of the oppofition to it, infomuch, 
tba* he rouzed the indignation of the Great Man of the 
Age (ihen a roinHter) who could not forbear ftarting up and 
reading to him, upon the fpot, the refolntions of the ever- 
memorable parliament of Charles the Firfr, on behalf of 
the rights and. liberties of Englifhmen, being therein fup^ 
ported with great eloquence and ftrength of argument bjr 
ihe then Attorney General j another great lawyer, and a 
^particular friend of this laft gentleman's, having indeed 
been the occafion of the bill : when all this, I fay, prefefct* 
itfelf to my mind, I want nothing more for forming a 
<kqifive opinion of the Attorney as a public man. of 
calling him the Champion, I do not mean to forget, that 
a certain candid lawyer united his. beft endeavours t& 
ftrangle this Habeas Corpus biU ; but then, he did it to ft 
delicate and qualified a manner, that fcircly he canftot ex* 
pe& to have bh pafs for a firfWate part upon the occafion^ 
no more than on another, when he gave up (from com** 
plaiiance, I pre fume) an opinion that he had drawn and 
figned relative to a profecution, and fubmitted to concuf. 
in that of an over-bearing collegue, who, tho*' a fubordi- 
nate co-adjutor in rank, by the boldnefs of his temper,- 
took the lead in the matter. 

I cannot help here remarking, that ticklifh times* 0/ 
political ftruggles, always bring to light the real abilities of 
men, and let one fee whether a man owes his reputation^ 
and rank to family, learning, and an attention to ple&ft* 
or to real great parts, a found judgment, and true noble- 
fpirit. People of the latter clafs, become for ever more, 
confiderable by oppofition; whereas the former, by degrees,' 
fink to common men in it, and fhould therefore never 
quit for one moment a court, or, if by connexion amf 
chance they are obliged fo to do, fhould return to it again 
as faft as they can. 

N2 Being 
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Being one of thofe men who think that ** The hfarf- 
.** blood of the commonwealth receives life from the pri- 
«* vilegc of the Houfo of Commons," that is, in all mat- 
ters where a difpute is likely to lie between the crowft 
and the people, I cannot help noticing any the leaft inci- 
dent, that feems to me to break in upon it at all, and en- 
deavouring from the con dud of men, even in fuch little 
matters, to find out a clue that may unravel their difpo* 
fition in concerns of much greater moment, not judging 
r of politicians in the leaft, from the profeffions they make, 
but from their a&ions, as the genuine expofitor of their 
foul. 1 have likewife remarked, that univerfal civility and 
stfmiling countenance, do not neceflarily imply friendthip 
and fincerity, or candid difcourte a real difintereftednefe. 
And no Doctor, however learned in civil life or the 
morals of Epicurus, (hall negociate me into another opini- 
on. But, by privilege of parliament, I do n6t mean that 
fbameful exemption from private arrefts, which feems to 
me to operate againfl liberty intirely, and to renders Houfe 
of Commons no other than an afylumn for needy debtors j 
V'ho,.you may be.fure, w,hen once they are elected, like 
all other people in worldly diftrefs, both will and muft do 
any thing for ready pay. Although one of this defcrip- 
{ion may be afhamed to look mankind in general in the 
face, yet upon any call of a puflied minifter, he will 
contrive to./kulk down to the Lobby, and be fure fo tQ 
difpofe of himfelf, as to be able to come forth, whenever 
the divifion takes place, and then, perhaps, difappear till 
a fecopd call of confequence (hall render his appearance of 
fome worth again. X fpeak alone in fupport of privilege) 
againft the power of the. crown. Now, I remember be- 
ing in company not long ago with fome lawyers, who 
were talking over fome late events relative to Mr. Wilkes, 
Occafioned by his having a defign to lay hold of the firft 
jpoment for ftirring a complaint of a breach of privilege 
in his own perfon, and the Chancellor of the Exchc* • 
quer's having likewife a meflage from the King to com- 
municate to the Houfe concerning privilege ; and that 
'upon this one of my companions declared, according to 
his fentiments, there could be no doubt which would be. 
intitled to preference or precedence, if it were only 
from a motive of refpedr. A great commoner immedi- 
ately faid, u this matter can admit of no difpute, and I 
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* fancy t don't hear well ; the exlftence of the treedo* 
" of a Houfe of Commons depends upon privilege : a 
u mefiage from the King of a breach of Privilege ! 

'«< Strange words! It cannot be fo ; it maybe of fome- 
« what relating to Privilege.'* A'Gentleman in the com- 
pany thereupon bethought himfelf of faying it was ufiiat, 
in order to give a certain commencement to a feffion, to 
read a bill ;* and that for this reafdn, the Cleric always pre- 
pared one accordingly. This gave room for a complaifant 
lawyer immediately to throw in, that this was certainly 
neceffaryj as all ads of parliament, having no certain 
day named therein, were in force from the beginning of 
'the Seffiori, and that my Lord Coke had faid fo; The rc- 
fpecTfc of us all -for this conciliating Gentleman's Opinion* 
at that time, made'us acquiefce in what he faip\ How- 
ever, I then thought it a' very ftrange reafon, and fincc, 
"upon inquiry, find there is no foundation for it,' artho% I 
fuppofe the candid- gentleman really thought there was, 
when he*faid fo, and that he did' not drop men words in a 
free company like ours, merely with an intention of hav- 
ing them reported to his advantage in one particular place* 
'But, if he did, as it was a mixed company, and nofecrecy 
neceffary, J have a right to tell the- world the ftory ; and 
yet I wifli, with 1 all my hearty that his civility may not 
be thrown away, nor the courtliness of his difpofition long 
lie- unheeded. As to the thing itfelf, itmuft ftrike any plain 
tnan thaf the beginning of a feffion becomes as certain 
and notorious from the King's coming to the Houfe, fend* 
ing for his Commons, and his fpeech, which all appear in 
the printed proceedings of the Commons, with the day 
prefixed in latin, as it is poffible. This is fomething rea^V 
whereas the bill prepared by the Clerk is nothing, for it is 
never pafled into an aft, nor heard of afterwards ; and it 
h only made ufe of as a mere type or fymbol, to keep a- 
Jive the right which the Commons claim of going upon 
their own bufinefs before they go upon that which is point- 
ed out to them by the King in his fpeech, having in faft 
generally none of their own that is ready time enough for 
the purpofe. Now, nothing in the world could have been 
a flronger prodf of the exercife of this right, than the giv- 
ing a preference to the complaint of their own member to 
ameffage from 1 the Crowns whereas, nothing could 
feemingly invalidate this right more than the proceeding 
upon the royal matter before that of their member, and 
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fcf^eciaily, if there ihould be not only a doubt, but a i 
tainty, that his was firft moved. Upon the principle that 
privilege is to take place of every thing elfe, nothing is of 
ft mu^h confluence to the community, as the relief of 
its reprefentatives, from arr unjuft violence; they cannot 
do their duty as a parliament without it 5 for the parlia- 
ment cannot be free, every county, city and borough 
cannot have its deputy prefent without it ; and for this 
, xeaTon one would imagine this (houfd be their firft bufi- 
nefc, which being ■ printed and appearing in the votes, 
would, render the commencement of the feffion as remark* 
able and certain v as tjhe reading of any bill whatever. With 
refpeft to my Lord Coke, 1 have a notion he fays only, 
that " wbep a .parliament, is called and does not fit, and is 
u diflblved without any ait of parliament pafled or judg- 
cc . ment given* it .is no feffion of parliament, but a con- 
u yention f .wherein is not one word touching the n&- 
ceflity, of reading a lull to give a certain commencement 
to a. iciiion v and, indeed,' 1 think he could never fay fo 
filly a thing j for 1 do not fee how That marks a com- 
mencement more 4han any motion made or rcfolutioa 
come to 1 and if the~paffage above quoted be what is 
ibeaat*,it is- of a cafe, which does not at arj apply to thf 
pxeient' queftion, becaufe it fuppofes a Cafe where no a£t 
at all. is polled or judgment given ; and no man on this 
fide of St. George's .channel thinks of -inquiring after the 
commencement of an a& that never exited, as a matter 
neceffary for the courts of Juftice to know. Moreover, 
the. title of all a£is .printed, expreiles the time of the cooh- 
mencement of the leifion when they palled. But, I havq 
frequently remarked, that where adefire of pleafing others, 
operates n^ore firongry than the defire of doin*. w1>at Ja 
right,, men even of decency and circum(pe&ion will flip 
into flrange abfurdies now and then. They will betray 
the. true bottom of their condud, when they lead intend iu 
No training or education will enable a little mind intirelp 
to hide its littlenefs from the eye of an attentive obierver. . 
In fhort, a man may advance fuch a petition, by way 
of compliment, altho' it be fomewhat at the ex pence of 
his underftanding or his fincerityj and it would not bo 
worthy any ferious attention, where it not a little charac- 
ter i ft ic, not only of the perfon, but of the times, when 
fuch things can pafs for reafons. Too much refpeS can* 
not beihewn $o the Crown 'by any man 3 as an individpal ; 
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but, it ill (bits with the duty of KprefentativaS of the 
people to t>e fwayed, by any motives of perfonal refped, 
to part with a. jot of their own independency and dignity, in 
their corporate capacity. In truth, I foppofe, no inftacce 
of the kind ever happened in our Houfcof Cjommons, or 
ever will. I do -not, however, mean to fay, -that often 
jwbo advance fuch dodrines may not be of ufc about a 
Courts but y being formed in a prerogative- mould, they 
can never be brought to aft fairly by the people, let thte 
ground be ever fo good $ for they cannot find in their 
bearts to fpeak what may be capable, of the leaft interpre- 
tation to their disadvantage, and every now and then wiH 
drop fuch expreffions of candor and moderation, and fe 
qualify what they &y* for the ftke of -being civilly report- 
ed elfewhere, that ttfly enervate all opposition, and by 
their Aipplenefs frequently lofe fome great point of Jiberty, 
that might otherwiie be obtained for the public. Being ah 
old fellow, and recalling to mind the otherguife fpirits 
that ftruggkd firft for an exclufion . bill, and when that 
proved impra&icable, ftill went on, and, at laft, btfought 
about the glorious revolution ; I fancy I hear old Britannia t 
call out to thefe tame, temporizing fpirits, thefe fcholars 
of mere worldly caution and oeconemy,- thefe Hanoverian 
tories : You do me more harm than good upon every real 
trial ; your parte are not extraordinary, nor your learnihg 
lingular ; your fpeech is long, but neither forcible or per- 
foahve,. and you have not a grain of true patriotic refohi- 
tion : '« Law in fuch mouths is, in fad, like a fword in 
44 the hand of a lady, the fword may be there, but, when 
< 4 it comes to cut, it is perfectly aukwark and ufelefs {** 
depart %i peace> leave me to rnyfelf, and return from 
whence yob came \ I never afked yoar affiftante, and had 
been better without it, 

if on iali auxilis, net dtfenfmhui i/tis- 
Tmpustgtti 

■ A man may in truth, write moderately and m^riteri* 
oufly, ii> behalf of the government* enforcing hew laws of 
forfeiture on the fubjed, v*he never will) no more than 
•any of his name, fommon up fpirit enough to fpeak plain- 
ly and boldly, at the hazard of his intereft, let liberty in 
generahbe ever fo- much concerned** or his own fortune be 
<tvtr fo great, ©C bis eKpe&ancies ever fo vafiV* 
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There is of late fiicfa a lade of what are called* pubtie 
jften, that I am perfttaded there, are many gentlemen who 
wouid deem Locke on government a libel, were it now 
published for the firft time, inftead of being reprinted* 
The Tory do&rints feem to be eftabltfhing tbemfel ves ever/ 
.day; and Tories fpring up every hour, likotoadftools in 
the root of an old oak, that it fprinkled by accident witk 
a little water. I remember to have heard a Scotch Lord^ 
who piques himfelf too upon law, and who had a brother 
that waa high in the profeffion, declare, before a great 
aflembly, that His Majefty held his crown as free as any 
of his anceftors ; for every body knew that the laws paffed 
at the /evolution, were the a&s of heat and violence, 
and party, and to be regarded accordingly. , Whereas, if 
tbefe a&s were once fet afide, and thafe paffed in confc- 
,quence of them, His Majefty would, have no title at all to 
the throne, that he now nils, fo much for the benefit of us 
all, I really (hall not wonder in a little time, to hear 
hereditary right talked of again, and then it is but one 
ftep more to the old do&rine of jus divinum, and paffive 
obedience. Now, I chufe to halve bis Majefty's throne 
remain fixed upon its only folid or durable foundation, an 
a& of parliament. I defire to fteer through the temperate 
and eafy channel of a legal conftitution, and a limited 
monarchy j without being demoliihed on one fide by ar* 
bitrary prerogative, or perpetually agitated on the other 
by the tumult and fiuftkm of a popular and republican 
ftate. 1 am jealous, I confefs, of all innovations, and hearr 
tily wifh the prefent conftitution may laft | without going 
fo far as a late great financier, who is reported in his very 
laft moments to have fatd, " for God's fake let my foa 
" have a tutor who is a gentleman and a fcbelar, and 
<( above all things a true Whig : This poor country, I am 
<c afraid, will be over-run with Tories, Scotfmen and 
" Jacobites." Notir, altbo* I am peffiiaded that gentle* 
men of the laft defcription, fhould they change their idol, 
yet will never quit idolatory itfelf, but transfer their pro- 
itrate worship, and implicit adoration* to the golden image 
they adopt; yet I fear them not, in this kingdom, at If aft, 
under the prefent Sovereign, who is by all mqn>moft juftly 
efteemed for the excellence both of bis public and private 
.character in war and peace. He does not wjfll to have. his 
fubjefls addrefs him, in the language of Divinity, as tmft 
adorable^ or to have tbejn vow a moUU Ufa of dev$tion tp 
him,r Of 
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Of this, however, I think. every EnglifhmaA may oe 
fcflurdd, that the two real pillars of our conftitution are 
Parliaments and Juries, and that* in order to be what 
they ought to be> the former muft be independent of the 
Crown, and the latter of *he Judges, let the privileges b6 
what they will that are requifite for this. 

. With refpeS to men* 1 have as bad an opinion of many 
that are out, as any body can have of the motly a&ors 
that are in; but whenever the Crown- patentee, orMaftef 
of the Theatre, (hall febftttute other performers, I hope 
feme difinterefted men will lay hold of the occafion for 
making fome refolutions, and perhaps feme laws, that will 
be a fecurity upon record for men much younger than my- 
felfi and for all our pofterity. I have thrown out my 
toofe thoughts from a true conftitutional regard for hta/ 
Majefty, whofe crown can never fit eafy when his people 
ore difcontented ; and if, where all men allow the grie- 
vance, no remedy is applied, lam really aftaid that the 
time may come, which a great orator once painted, when 
his Majefty will not be able to deep at St. James's for the 
cries or his injured people. I proteft that my neighbours 
every now and then come about me, knowing I was once 
r of the law, to aik what next will be done? Is it true, 
Sir,, that fuch a thing has happened, and that they intend 
to do fb and fo ? What is pra&ifed againft Wilkes (a fad 
debauched dog that ufed his wife ill 'tis true) may be pradi- 
fed againft us? Pray, Sir, what advantage is there that 
art, treachery or power could either invent, purqhafe or 
command , which has not been (trained to the utmoft, in 
order, as it feems, to compafs indecifion only, and that in a 
very plain matter, of univerfal confequence ? We none of 
us now know any more of the law about libels, warrants 
*nd commitments, than we did before j one man fays one 
•thing, and another nftwi&ys another j and as to the letters 
in the Gazetteer, pro and «», we can neither make head 
or tail of them ; thereffe: fp much faid on both fides, and 
ib many diftio&ions made* that we are never the wifer for 
what we read} if we could tee but a fliort refolutioti 
in the printed votes of Parliament, we fhould all of us 
knovr what to think upon the fubje& ; but great men ace 
•taken up with their party difputes, and never confider us 
•common tradefmen and inferior gentry at all. To which 
f I can only fay, that they muft not fo foon lgfe their pati- 
ence}' every thing, I make no doubt, will be properly fettled 
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*y and by, (even the High Stewarffliip of Cambridge.) 
I have heard that the Attorney General Should fay, he was 
in hopes of having afolernri determination, not long firft, 
upon thefe very points in forne of the great courts of law, 
perhaps, from Lord Mansfield; and that I thought it was 
very probable the .Parliament wroqM refcime the confedera- 
tion of the fame matter, and come to Come fatisfo&ory re- 
folution thereupon; that the Miniftry oppofed fuch a re- * 
ioltttlon thelaft feffion, becaufe, perhaps, they might be 
glad to have a little mote time to under ftand the matter - r 
•they might not, perchance, be men of very ready parts or 
quick genius, and they were too honeft to decide, any 
thing before they underflood it ; and that their having voted 
for the putting rt off merely for four months, haid the ap- 
pearance of the utmoft moderation ; they had, befidea, 
many weighty affairs in hand, and might peffibjy be a 
little prolix in their nature ; but I was furc they meant 
«eU, and had great reafbn to believe that they thought atthe 
jreft ef the world did : in fhort, that there was no room yet 
for people murmuring, it was not ^uke two years, ago 
iincc the principal affair had happened, whiah was nothing 
at all in matters of law. * 

, The Attorney indeed, gives another turn to-the matter, 
hut I had not read Jiis pamphlet when I made this anfwer 
to my neighbours. He fays, that he really does not think 
the matter of much' confequence 5 he allows the people,, in 
.general, were very uneafy and alarmed ; but then he de- 
clares, that, .till he had informed himfetf better, he " ex- 
** peeked to hear a regular fyftem laid open, by which an 
* 4 arbitrary admin ift rat ion had endeavoured to overthrow 
'<£ the bulwark of our liberties, that the privileges of Par- 
M tnent bad been daringly violated; that fome inftsva- 
** tions had been attempted to annihilate Magna Ckarta, 
*f the Hafcas. Corpus^ or fome other pillar of the confti- 
** tutioti ; m fhort^ thuxfo/ne man had been opprefled by 
M arbitrary violence, tyranny, and perfecution." (Hi* 
cxpreffioo indeed is, innocent man, but I have left out 
that word as perfectly unnectfiary, becaufe a guilty man in 
this country is not to be knocked on the nead, or tumbled 
unto the river ina fack, before he be proved guilty by due 
courfc of law, and then he is only to be executed as the 
judgment of. the law {hall direct j for, the putting of any 
one toi death, . without the intervention or fan&km of iaW» 
iWiil be, at any time, ajid in any. man who doc* it, fyranty 
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arbitrary *DhU*ce> andtntmfer.) tfow, I need fry nothing 
)more to the Attorney upon the cafe of the man he points 
to, than I have done alrttafdy, but; as to the other parts 
of law which he mentions, I will very frankly avow to 
hin>, that I think them very capital rights of an EnglHh- 
t»art>, and he may fee that I have treated them as fuels 
% and t?onfidered them a* very materially interefted, eve* 
* in the cafe of the very fn*n we have been cormrfing about*. 
ftew%ver, to oblige him, I will tell him fome few of m* 
tfcdughts upon thefe points, lor htm to think of by himfelf, 
*r> if he pleafes, to talk over with his fuperior ; altho-' 
I thai) only touch them ftightly in paffing, and not 
launch out into all that the fubjed or the times fuggeft t# 
my mind. 

- I'feave ever regarded the Habeas Corpus, both at Com* 
fHon law and under the aft of Charles the Second, as the 
great remedial writs for the delivery of a freeman from 
tmjtdft '-imprisonment* either by private violences or public • 
tyranny, and even from juft imprisonment in everr 
bailable cafe. For which reafbn, I hope never to fee fuca 
a writ trifled with ; and that if any lawyer fhotrld advifc 
any officer of ftate to make a fallacious and inadequate 
return, by faying the prlfoner wits not in his cajlody* when 
in truth be had been feized by bis order, and in his hands* 
and was but )\itk gone from thence, by his having fent 
him tb -clofi confinement, where no perfon could after-* 
wards poffibly get at him, in Odder to ground an applica- 
tion for a fecond Habeas Corpus ; I inould hope to fed 
the vengeance of parliament, fo fbon as the fa£t was known, 
lay hold of fuch lawyer, and, by ijts order, cortHfiit his 
body to the fame fort of durance, arid then tome to a re* 
fohirion, that fuch return was a deliberate mockery of 
jufttce, and a mod audacious perverfion of the great la* 
©f Habeas Corpus, and make the fame the ground-work 
for a new declaratory and explanatory aft, compelling tb* 
foan who was ferved with the writ, to fet forth what ha 
had done with a prWbrier, or what was become of him* 
if he hid at any time been in his cuftody, and happened not 
to be fo at the time that the writ was ferved upon him * 
andlikewife compelling a Judge (as .fome feit of remedy 
againft ckfe confinement) to award a Habeas Corpus upon 
the fuggeftion or motion of any mart, wbo fhoutd only 
fay, that he believed* hi* friend might be ftut up in fuch a 
place, and thai it wasimpoffible for him tobayeadmiffioti 
$6 afcertain the fa# himfelf. Indeed, it ftrikes me that 
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fuch a return as tBat before ftated, ii falfe and untrue, be- 
caufe, whether 1 keep a man myfelf, or Tend him to any 
other perfon to keep, the Lawmuftconfiderhi(tiasfttll,ii» 
■my cuftody, qw 'fori* parakerunh fait ptr fe. 

I hope we (hall never fee any Chief. Juft ice, efpecially io 
that great Court of criminal procefe, the King's Bench, wbd 
fljail deny, or delay, the ifluiog one of thefe writs to any 
man who applies for it, being a writ of right tp which # 
the fubjeel: is intitled for afking, without "any atfdavj* 
whatfoever. In many cafes, as, for example, in that of 
clofe confinement, k may be impofEble for the party either 
to'fpealc to. a friend, fend a letter, or make an affidavit, 
and confequently, if either be required by the court, it 
will be a virtual denial of the writ, and a neaps of d©r 
feating the Habeas Corpus ad. The requifuion of an af- 
fidavit puts it likc.wife in the power of a Judge to object t» 
its form or contents, and to fay the fame »s not full 
enough; and yet, before another can be had, the ftftfy 
guilty of the violence, upon being apprized of what has 
paired, may, by means of this <delay, remove the prifoner 
to ibme other place, or fliuffle him into fome other hapd$» 
nay, hurry him into a feip and cariry him to the Eaft or 
Weft Indies, and then all attempt for redrefe willcoB9$ 
too late, and.be in vain. An application to the. King's 
.Bench for an EJabeas Corpus in term-time, ufed to be 
efteemed, I rememerober, a mere motion of courfe. •* Our 
*< inheritance is right of procefs of the law, as well as ia 
V judgment of the law." ;...•: 

• It would, however, be more injurious to liberty,- to 
have any Chief Juftice, contrary to the practice pf his 
predecefibrs, narrow the great remedial ad of Charles the 
2d, to the Jungle ca/e.of a commitment to prifon, or re- 
straint by a If gal officer, for criminal, or fuppofed criminal 
matter j fo that if 1 was retrained of my liberty, without 
the charge of any crirrje, by a own not pretending any 
authority, of lawfpr what he di$, 4 1 Should be without .any 
immediate redrefs, if fuch reft rain t happened in the vaca- 
tion-time. As for inftance, if J was taken up by a Ser- 
jeant of the^Quards with a file of fold iers, on a verbal jojt- 
der from a Lord, Groom or Page of the Bed-cham$?r, 
tyithout-any caufe : affigned, and hurried away to the Sa- 
voy; or to afljip at the Nore. 

v The condition of the fubj eft would beitoll woFfe, if 
any Chjef JvA*$ e » iflftead of grflntjpg the writ grayed 
- : . .:■;.:!* ;. c ; .. . .[ . \. %* 
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for, flbould force the partf fcto the taking of* a rule 
upon the imprifoncr, to^fhew .caufe why he detained 
the perfon imprifoned ; .and this laft referable remedy 
would fttll be rendered lefs. adequate, if the perfon ap- 
plying was obliged to give notice of fuch rule to the Soli- 
citor of the Treafiiry, as well as to the perfbn in whofe 
cuftody be was, and alfo to tbofe who put him there; 
and even* this ag^in would be fKll made more grie- 
vous, tedious and precarious,- if the Judge fhould be cri- 
tical upon, the affidavits of the fervice of notice, and be 
extremely xjgid in its being moft punctually fet forth; 
.in every the minoteft circumftatrce. What a noble field 
for delay, evafion and final difappointment, would this 
.open to every committer of violence ; and how esSy would 
it be, in the mean time, to dodge the man imprifoned 
,from place to/ place, and from hind to hand, fo as to 
render it utterly impracticable for any friend to procure his 
enlargement. A bold and daring minifter, might thus 
.eafily tranfport a trooblcfome prating fellow, to either 
India, long before any caufe could be (hewn* upon fuch a 
rule, I am informed, that a freeholder, preffed for -a 
foldier under a temporary aft of parliament, was two years 
obtaining his liberty under one of thefe rules; altho' he 
did his utmoft by money and counfel duringall the time, 

• to pufh on the hearing .of his cafe upon the merits : Indeed, 
he had the great good fortune . not to have his regiment 

.removed farther than from Falmouth to Carlifle, in the 
whole time; for, had it been ordered abroad, I do not 
fee how he could have had any relief, until the end of the 
war, before which he might have died of difeafes, or been 
knocked on the head by the enemy. 

But it would be* even ftill much worfe, if any 
Judge {hould abfolutely refufc to grant an attachment for 
difobedience to a writ of Habeas, Corpus iffued in the vaca- 
tion, in lieu thereof direct another writ to be taken out, 
?nd (hould .entertain doubts for weeks together, that a Peer 
was privileged jrom being attached by the Kirtgi-Bencb 
for difobeying their writ, treating the court with opprobi- 
ous language, and threatening to (hoot the perfon who 
executed it, if he did not withdraw from his prefence»j 
*• let the Judges touch him if they dare, perhaps he 

• " might by and bye writea/rtor to them?" and if the 
>Houle of JUords (hould be acquainted thereof, and irrtirely 
f epoiince any claim to privilege in fuch cafe, the fame 
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Judge fhould only then order a third writ of Habeas Cor* 
pus to be taken out, and with very great difficulty be pre- 
vailed tipon to let an attachment accompany That, and not 
without giving particular directions, that fuch attachment 
fhould not be executed until every other means of obtain<- 
ing a compliance ,with the faid third writ proved ineffec- 
tual, for the court would take notice of the per fan wh* 
ihould otherways prefume fo to do 5 declaring withal I, 
that the only reafon for granting the attachment even theft 
was, the near expiration of the term and the want of au- 
thority in a Judge to award any in the vacation, and there*- 
fore it was neceflary to enforce this writ hy a more expe- 
ditious method than Habeas Cotfus, before the ftatute 
tifed to be, or than the words of the ftatute itfelf feemed 
to require. 

» What would the Attorney fay, if any Chief Juflice in 
concert with an Attorney General, at trje requcft of a 
.-ferfeigri Embaflador, fboulcffend a Verbal order for detairf- 
rng a man twenty-four hours, and for feidng hrs papers, 
•fceeaufe he was printing fomething which his Excellency 
did not like; and there fhould never afterward* beany 
warrant granted, inform** tan filed, or profecution intend- 
ed ; the fole end of the Embaflador being anfwered by get- 
,tsng poffeifion of the papers ? 

, Or, if the legiflature, after a violent oppofition in the 
.Commons had pafled an ariftocratical a6r, to prevent un- 
trqual matches, that is, to hinder property as much as pof- 
fiWe from, diffufing, by rendering all marriag* between 
people under age impracticable, unlefs upon certain con- 
rfiri^ns ;. contrary to the principles of love, liberty, po- 
pulation and commerce, which all require, that as little 
reftraint fhould be laid upon 'matrimonial conne&ions or 
property as poffibre ; a Chief Juftide wa* to endeavour to 
carry fuch a& farther than the legiflature had done, and to 
^extend its regulations to a country ' not named within it, 
to the difquietof many people who had fled thither for the 
benefical purpofe of lawful marriage, according to their 
own inclinations; by throwing out his fentiments from 
(the bench, in disfavour of the validity of fach marriages, 
-extrajudicially, no match celebrated in that; way having 
wer come in judgment) before him ? 

Or, if any foreign roldifcr in this kingdom fhould bfe 
committed for felony, a lawyer in the ferviceof the crown 
ihould be confuhed thereupon,; and he fhould Madvife a 
fecr|tary of State that he might, by letter in his Majefty's 

name, 
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name, lawfully order the Mayor of the town, in whofe 
prifon fuch felon was, to difchasge him without bail or 
mainptize, or even the confent or knowledge of the pro- 
secutor, iq order to prevefet thereby the foldier from being 
tried by our.laws for fuch felony 1 What would the Attor- 
ney fay if any Chi^f Juftice, contrary to the ufege of 
Judges, ^hp are to have no ears for any thing that is to 
come in judgement before them, until the fame is brought 
on judicially, (hould, weeks before any crown trial, offici- 
oufly fend for the proceedings, to fee whether they were le- 

Sl, and* upon xlifcovering an error on the profecutor'sficte,. 
ould fummon to his chambers the Attorney of the other . 
J5de* and tell htm he muft confent to the fening right of this 
error, to the end that the tenor of the pleading might be 
fuch a* judgment* could be pronounced upon; and, not- 
withflanding the Attorney fcouMpifctafthe coufcf not qonf- 
fent thereto upon the account of his client, and that the 
fame was a mm/no/ profecutioo, and that fuch alteration of 
the record was not warranted by any adjudged precedent; 
fhould neverthelefs arbitrarily dire£fc it to be done, without 
either having the point debated before himfelf by council, 
or brought on before the whole court for their opinion j 
and that the defendant, being* found guilty by the Jury, 
fhould be deprived, by fuch amendment, of taking advan- 
tage of the, error aforefaid, in arneft of judgment, which 
he might otherwife have done* and the fame would have 
been fatal to the profecutor ? 

Or, if any Chief Juftice, notwitthftandiog the maxim 
.forementioned, fhould make it a praftice to (end for At- 
tornies, and talk to them privately. about their caufesj and 
even read the briefs in them? in order to fee fuch fecrets 
of caufes as are only confided to council, to be managed 
as they (hall think proper, and by that means Ihould frcr- 
quently come into the court with a bias upon his ibrnd 1 
• Ox, . if a Chief Juftice ihould tdl a Secretary of State, 
for him to tell a foreign Minifter, that he need not be un- 
icafy about fiich a particular man, for the term would come 
.within three weeks* and that then hi flfeuld be able to 
give judgment againft the man, (a libeller cqnvi&j and 
that be intended to fet a fine of 300 1* upon him, and to 
fentence him to two years imprifonment betides* if he did 
not make off; and that if he did, there would then be a 
riddance of him that way $ (b that his Excellency might 
be perfectly eafy about htm in all events ? 

Or 
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Or, *f any Cb kt Jiiftioe, with a view to tlic introduci fig 
4 fpirit of arbitrary and diicrttionary determination in 
courts of law, under a fpecious pretence of equity,' fliould 
from the feat of juftice declare he defired to hear 6f no 
cafe that was determined above 50 years ago. 

Or, if any Chief Juftice ihould, by folemn bat urtne- 
ceffary givings out from the Bench, endeavour to blaft 
.the repute of Juries with mankind, by pronouncing that 
the trial by jury would be the very worn -of all, were ft 
.not for the controuling power of judges, by the award of 
new trials and the reconfidcration of verdtfts, and that* 
indeed, it could never have fubfifted bad it not been for 
fuch controul, by rcafon of the want of capacity in jufor^ 
and the changes of the times* 

Or, if any Chief Juftice ihould arbitarily order a Ju- 
ror to be fet afide* without any caufe of challenge, and 
.forbid his being ever put upon another pane), only becaufe 
fuch Juror had withftood bis dire&ory opinion in a former 
trial upon a matter of fad, whereof, by his oath, he was 
to form jils own judgment* ? 

Or, if any Chief Juftice fliould arrogate to himfelf ztNifi 
.Priusj the, feparate provinces of Judge, Council, and Jury, 
by cutting fbort the one, and imputing his own fenfe of 
things upon the other, and, if upon any occafion a verdi£t 
contrary thereto, was perfifted in to the laft, fliould im- 
.perioufly apd unconstitutionally demand of the jurors their 
reafons for the fame ? 

Or, if any Law-Privy«Counfellor (hould, by way of 
introducing an arbitrary government in the plantations 1 , 
lay it down to Counfel as a principle, that Etiglifh fettlera, 
by going from hence to people American colonies, thereby 
loft the privileges of Englifhmcn, and the benefit of the 
Englijh common law, and were to be governed ever after 
by the charter of the King, and by prerogative, without 
the intervention evea of a Britijb parliament, and that the 
board would judge them accordingly ? 

1 fay, if any of thefe things, (hould happen, I (hould in 
,my turn " be glad to know" what the Attorney, as a 

* In the reign of " Alfred* one Juftiee Caehvine was hanged, becaufe he 
<u judged 'one Hackwy to death without the confenl of all the Jurors 5 fof 
I" whereas he flood upon his Jary of twelve men, hecaufe three of them 
" would hare favedhim, thU CaAwine removed th«fe throe, and put othefa 
: " in their room on the Jury, agajaft the {aid Hackwy' 3 confent. 1 ' Horn's 
' Mirror of Jujlica, 

Lavtyer, 
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Lawjrer, would fay to them; I will tell him very fairly, 
that from fuch premises, I think, old as I am, I could 
draw up a ftrong fet of articles: For, what in a common 
man. is a breach of the law, is alfo a breach of truft in a 
Judge ; and where he obftrufls juftice and changes the law, ,v 
it is treafon at common law. It would; indeed, be very 
unhappy for the fubjefts of this country, if there were a 
man to whom any one of thefe things were applicable : 
and the Lord have mercy upon the nation, if a time 
(hould ever come, when they (hall all center in one and [ 
the fame man. Being got thus far, I will alk him what 
opinion he would have of the veracity of a Judge, who, 
having tried an old gentleman for pegury, where there , 
Were four pofitive ^witneffes, for the profecutor, to the 
words being fpoken which were charged, and which were 
probable in the nature of the cafe, and four witnefles for 
the defendant; in fliort, his followers, who fwore that, 
they were very near their mafter, and muft have heard 
the words, had they been fpoken, and they heard them 
not ; and that the Judge thereupon found it neceflary to 
labour to the Jury the character and fortune of the defend* 
ant) and the utter improbability of his having denied upon, 
oath, his having uttered the words, had he really uttered 
them ; and that after a good deal of hefitation and doubt, 
the Jury at laft acquitted the defendant : I fay, after fuch 
an. acquittal, what would one think of a Judge, who 
£hould, in a public aflembly, wantonly and unneceflarily 
mention this cafe, and declare there was not the leaft 
colour or pretence for the profecution ? What the At- 
torney may fay, I know not, but I am fure, for my own 
part, I would Aever afterwards give fuch Judge any credit 
for any fa& he fhould advance upon his owp feftimony 
only, however glad I might be to hear bis reafpning upon 
any fubjefi whatever* 

It is the prefervation of the conftitution in its due order 
which muft continue us freepaen ; nothing elfe can. ' And 
whilft our laws continue unprofaned, lawyers will of 
courfe Jbe considerable, their profeifibn honourable. But 
when civil liberty dies, by foreign or domeftic invafion, the 
vocation of a lawyer will foon become equally mean a- 
mong.us, to what it actually Is now in all foreign countries, 
where the monarch by the fword and the army lays down 
his will for law, and breaks ^through the forms of courts 
and their rules of juftice whenever he plcafes. The true 
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language in this country is that of a late ramous minUfer, 
who faid he would have it be known throughout his Ma- 
jefty's dominions, that all men were fHH to be fubbrdJnatc 
to the civil power. For which reafon nd grfeater misfortune 
can befal a nation than to have a verfatile, temporizing, 
unprincipled Grand Jufticiary, nor any more genera! blef- 
firig than an able, uniform, firm and incorruptible Chief 
Juftice; What therefore mud be the weaknefs, or the . 
thoughtlefsnefs of any minifter, who fliould endeavour, in 
public difcourfe, to leilen the reverence of every Englilh- 
man towards Judges in general, by treating* the moft fo- 
lemn adjudication of a fupreme court of law, delivered 
upon oath, as he would the profligate proceedings or a- 
bandoned votes of a motley crew of unfworn and igno- 
rant ele£tion-men ? or who Ihould wantonly, in a great 
and ceremonious affembly, ftart a vulgar idea that tended 
t<> degrade any one of their judicial determinations to a 
level with the fcoundrelly converfatign of the liverymen of 
Peers ? I will venture to fay, that by debating the reve- 
rend Judges, you tend to raife a contempt for all civil go- 
vernment ; and when the veneration for Judges arid Laws 
(hall once fall to the ground, neither Juries nor Parliaments 
will long furvive, but they will all be delivered up to the 
mere diiicretion of the Prince, who will foon find it much 
eafier and fhorter to govern by his own will and pleafure, 
that is, by a privy-council and a ftanding army, and thus 
levy, without doubts or difficulties, whatever money, or 
execute whatever orders, lie fhaH in his wifdom prfcfcribe. 
One principal drift, therefore, of this my letter, h to let' 
mankind fee from fafis, who are, and who have been, 
when in power, m their feveral departments, the defend- 
ers of this noble and ancient conftitution,- and who the 
pervertcrs, vioteters, and hnpugners, of the civil rights, 
laws and privileges, .both of the. people and their represen- 
tatives. The goodnefs of his prefent Majefty will prevent 
any great excels in his time, altho' the laws fhould be fo 
proftrated as to render it practicable without punHRment ; 
but, who can anfwer for his fucceffors? It will not be 
difficult, when once the law can be rendered fubfefvient 
to a Miniftry, for any cunning Prihceto fitid out a Soli- 
citor for his Treafury, an Attorney General for himfelf, 
and a Chief Juftice for England, who {hall devife means' 
for grinding the face of the iubje&s, until they fhall all be 
ground uhto powder. ' 

It 
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It is an inglorious, a difheartening, and a difadrantageous 
thing, to have a fuccefsful war followed by an inadequate 
or infecure peace 5 but the prefetvation of conquefts is note 
by any means, of fo home a concern to afty common- 
Wealth, as the prefervation of its conftitutfon* Breaches 
of the latter, are the moft metencholly and fefal forerun- 
ners of ab folate flavery and ruin. And nothing can ag- 
gravate the mifery of fuch a view, but to fee the feme * 
men the invaders of domeftic liberty, who have been the 
ceders of foreign acquifitions. • 

The Attorney himfelf has* forced roe to thefe re- 
flections, for he concludes with intimating that we are 
« threatened with evils. Which our united ftrength can 
<c fcarce avert ;" by which he moft mean another war. 
Now, if this be fo, I dm heartily ferry for it, from the 
bottom of my foul, and do therefore moft fineerely concur 

with him in afking « In this fituatidn 4 , is it a time* 

*• for private jealoufies and private interests to confume 
«* the interval that peace affords us ! To few the feeds of 
" diffidence, to revive the diftindions of pafty, and wan- 
f* tonly to found the alarm of privilege and prerogative?'* 
In my confeience it is not, and what- minister* can mean 
by fo doing, if they really intend the fervice of their royal 
mafter, I cannot conceive. I vow to God I am aftonifh- 
ed at it. • - 

Nor Oiould I have thought of faying one half fo much 
upon the fubje&s Of this letter, Were It not to vindicate 
the laws and the conftitution froth the attack made upon 
bbth by The Defence of the Majdrity. The main intent 
of which is, " to alter' and fobvert the frame and fabric 
« of this Commonwealth, by endeavouring to peifuade 
«« the confeience of the fubjefis, that they are bound to 
«« obey commands illegal.*' * 

Lwill now take a final leave of the Attorney, having 
had proof enough of his fairnefs in argument, and his mo- 
defty in -aflertion \ but, finpe;he {ia$ talked fo jnftch of our 
diftrefled situation, both foreign and domeftic, ajid of the 
Houfe of Commons, I will apply to the prefeht. Aibje&, 
what a great man *, a Tory too, faid on another occa- 
- fion, with a change of three words only. 

" S I R, 

• Sir William Wjrndhto, father of the? late E. of Egremonr, and of 
Mrs. George Grenville, and Chancellor of the Exchequer for the To- 
ries under Queen Anne. He was committed to the Tower /or high treat** 
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" SIR, In all the variety of company I have kept, I have 
c€ never heard a fingk man wubout doors pretend. to juftify * 
" this oieafvire; and when the fentiments of particulars were . 
« fuch, I did not expe<3, when they were met together 
*< in a body* to fee a majority vote for it. This muft be 
« owing to one of thefe caufes : cither gentlemen were 
*' convinced by the arguments made ufe of in the Houfe 
*<■ for juftifying this meafur?, or there are other methods 
«« of convincing befides reafon. I ' am, not at liberty to . 
« fuppofe it the latter, therefore I mult fuppofc it the for- 
«< mer. But this, Sir, U to me a very mela*v;holly confide- 
nt ration ; for, tho' I hay$ attended with the utmpf} regard 
«, to all that has been faid .upon this tpeafdre, I have npt » 
«« heard a fingle argument i# it$ favour, that ha$ had the * 
f '• leaft weight with me* I myft now conclude that I do * 
« : not underftand reafon when I hear it, therefore I am 
«5 rcfolved to retire. However, I muft beg gentlemen 
«• to confider the confequertces. This adjournment i$ ip- 
*'• tended to convince mankind, that the meafure jiqw UP^ * 
* : der.confideration is a rea/bnatle and an honourable mea~ 
«; fure for this nation ; hut if a majority of fourteen, in 
«f fuch a full Houfe, fhoujd fail of that fucqtfe $ if the 
u people fliould not implicitly refign their reftfqn to a vote 
«« of this Houfe, tybat . will be the confequence? Will 
*• not the Parliament lofe its authority ? Will it riot be 
<• thought that, even in Parliament, we are governed by 
« a faction i For my own part, I will trouble you na 
u more, but with there my laft words, " I fincerdy pray 
*< to Almighty Qod, ttho.has fo often wonderfully pro- 
*f te&ed thefe kingdoms, that he will gracioufly qonunue , 
« bis prote&ion over them, by. preferving. us frpm that 
«* impending, danger which threatens the nation from • 
*'* without, and likewife that Impending danger whfctv 
* threatens our ppirf&ittton fr$rA within* tam, jSir^ 

-»'... j. .'. :. ' .: , — f 

Wejlmwpr y The Fa T he r df C a n d or, > 

08. 17, 1764* 

jn 1715^ and delivered under the 'Habeas' Corpus Aft in Vftt\ and fii»- 
cafe under drat ftatute was the great cafe, urged in favour, of Mr. Wilk<3 > 
when brought up by Habeas Corpus to the Common Pleas, in orfcr to be de- 
liveicd fiQsii a cooaniujieijt to the Tower, bjhi3.fon> for* t%bth ■? 
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